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CORPORATION NOT LIABLE ON NOTE WHERE PROCEEDS 
USED BY PRESIDENT 


One who advances money on a note signed by a corporation with 
knowledge that the president of the corporation intends to use the 
money to purchase the stock of dissatisfied shareholders, will not be 
permitted to enforce the note against the corporation. Standard Fur- 
niture Co. v. Smith, United States Cireuit Court of Appeals, 32 Fed. 
Rep. (2d) 176. 

In this case it appeared that one Collins was the president of a 
corporation which went into bankruptey. Two of the stockholders of 
the corporation were dissatisfied with conditions and Collins decided to 
purchase their stock. Not having the necessary funds himself, he took 
the matter up with the manager of the plaintiff furniture company, 
stating that he was unable to borrow the funds locally and had decided 
to appeal to some of his friends in the trade for help in financing the 
purchase. It appeared that Collins’ company was a regular customer 
of the furniture company. 

Letters passed between the parties, which disclosed that the loan 
sought was for Collins’ personal benefit and that he was willing to 
pledge the company’s credit if necessary. In one of these letters he 
proposed that the loan be made on his personal note with the corpora- 
tion’s indorsement or, in the alternative, on the company’s note, in 
which event he (Collins) would execute his note to the company, 
‘‘which would then enable me to put over the proposition I now have 
in mind.’’ As an inducement he added that he was quite confident he 
could make a similar arrangement with a business rival of the plain- 
tiff’s. 

Subsequently Collins forwarded his company’s note for $10,000 
and the plaintiff company sent its check for that amount payable to 
Collins’ company with a letter expressing the hope that it would ‘‘en- 
able you to buy the shares in question.’’ Collins indorsed the com- 
pany’s name and his own on the check and deposited it in his in- 
dividual bank account. Neither the check nor its proceeds even ap- 
peared on the books of the bankrupt company. After the bankruptcy 
the plaintiff furniture company instituted this proceeding to enforce 
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the note as a claim against the assets of the bankrupt estate. In hold- 
ing that the note was not a valid claim against the estate the court said: 


‘*Corporation transactions in excess or abuse of its powers are not 
necessarily void, especially where the matter is within their general 
scope. An exception to this rule, however, as well established as the 
rule itself, is made where the other party had knowledge that the 
power was exercised for an unauthorized purpose, or under cireum- 
stances not justifying its exercise. Where money is ostensibly loaned 
to a corporation, but with the understanding that it was to be used 
for an ultra vires purpose, and the lender has aided in such purpose, 
he will not be permitted to recover. In re Continental Engine Co. 
(C. C. A.) 234 F. 58, it was held that irrespective of what may be the 
presumptive authority of a corporation to execute notes for ordinary 
business purposes, there is no such presumption in favor of a payee 
who knows the notes were given for other purposes. In Ward v. City 
Trust Co., 192 N. Y. 61, 84 N. E. 585, a leading case, the New York 
Court of Appeals, under circumstances similar to the case at bar, 
points out that according to the custom of business men, the first in- 
quiry would have called for a resolution of the bankrupt company 
authorizing its officer to use its funds in his personal matters; that the 
authority of a president to sign checks, notes, and other obligations 
in its behalf is confined to transactions of the company’s business, and 
does not authorize in any manner such an officer to give away the 
assets of the company, or to use them to pay the personal debts of its 
officers, saying: ‘Such dangerous power . . . cannot be conferred 
unless the intention is expressed with the utmost clearness,’ and so 
plain that no other interpretation can rationally be given it. Page 71 . 
(84 N. E. 588): ‘For it is against the general law of reason that an 
agent should be intrusted with power to act for his principal and for 
himself at the same time’—citing Bank of N. Y. v. American Dock 
& Trust Co., 143 N. Y. 559, 564, 38 N. E. 713. See, also, 7 R. C. L. 
§§ 629, 642. 

‘Appellant (holder of the note) does not claim that Collins had 
ever used the property of the corporation he represented before for his 
own purposes, or that it was at the time in financial difficulties. 

‘‘Bills and notes are not excepted from the well-established rule 
that contracts founded on an illegal consideration cannot be enforced. 
8 C. J. 241, § 380. As pointed out in Fletcher’s Cyclopedia of Cor- 
porations, vol. 3, § 1593 et seq., the rule that where an act or contract 
of a corporation is within the powers conferred by the charter, but the 
act is in fact in excess of its powers, ultra vires cannot be set up by 
the corporation, is based on the ignorance of the other party to the 
contract, and falls when it is shown that he has aided in the further- 
ance of the unlawful design. 

‘‘Likewise, the Oklahoma rule, Bennett v. Gage & Co., 74 Okl. 69. 
176 P. 744, that where a corporation, for instance, makes a guaranty, 
and receives benefits from the transaction, it is estopped to escape 
liability therein by plea of ultra vires. assumes that the other party is 
ignorant of the true situation, and that the corporation has received 
a benefit. Neither of these factors is present in the instant. case. 

‘‘Appellant further contends that the burden is upon the trustee to 
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show facts that would constitute suspicious cireumstanees. We think 
this record not only discloses grounds of suspicion, but absolute knowl- 
edge on the part of appellant of Collins’ intention to use the money 
for his own purposes, and that it took the note of the corporation with 
notice of the rights of the latter. Wilson v. Metropolitan Elevator Co., 
120 N. Y. 145, 24 N. E. 384, 17 Am. St. Rep. 625; Bank of N. Y. v. 
American Dock & Trust Co., supra. These cases are indicative of the 
well-settled rule that an agent cannot bind his principal when he was 
confessedly engaged in an outside and personal transaction. 

‘*In the final analysis we have a situation where the note of an 
ordinary business corporation is negotiated, and the proceeds directly 
appropriated by an officer for his own personal use, with knowledge 
and aid of the payee. In the absence of specific authorization by the 
directors or the stockholders, the transaction is wholly ultra vires, and 
in the United States courts, at least, the corporation cannot be estopped 
from challenging the validity of the contract, or refusing further to 
perform. In MeCormick v. Market Nat. Bank, 165 U. 8S. 538, at 549, 
550, 17 S. Ct. 483, 436 (41 L. Ed. 817), the court said: ‘The doctrine of 
ultra vires, by which a contract made by a corporation beyond the 
scope of its corporate powers, is unlawful and void, and will not sup- 
port an action, rests, as this court has often recognized and affirmed, 
upon three distinct grounds: The obligation of any one contracting 
with a corporation to take notice of the legal limits of its powers; the 
interest of the stockholders, not to be subject to risks which they have 
never undertaken; and, above all, the interest of the public, that the 
corporation shall not transcend the powers conferred upon it by law.’ 

““It is very evident that the officers of the appellant thought that 
the form they gave the transaction would conceal the real facts. Sueh 
business morality has been often condemned, McMullen v. Hoffman, 
174 U.S. 639, 19 S. Ct. 839, 43 L. Ed. 1117, and calls for the applica- 
tion of the rule. ‘It is a maxim in our law that a plaintiff must show 
that. he stands on a fair ground when he calls on a court of justice to 
administer relief to him.’ ’’ 


SRE REE. 


LIABILITY OF NATIONAL BANK STOCKHOLDERS FOR 
DEBTS OF BANK 


One who owns stock in a national bank, at the time of its failure, 
is liable for an assessment equal to the par value of the stock, even 
though he was persuaded to purchase the stock by misrepresentations 
made by officers of the bank as to the stock’s value. 

This was decided in a recent decision of the United States Cireuit 
Court of Appeals, Anderson v. Cronkleton, 34 Fed. Rep. (2d) 170. 

The defendants in this case were stockholders in the First Na- 
tional Bank of Wausa, Neb., at the time of the bank’s failure in July, 
1925. The plaintiff, as receiver of the bank, brought this action in 
behalf of the bank’s creditors to recover an assessment equal to the 
par value of the stock held by the defendants. One of their defenses 
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was that they had been induced te become stockholders by false rep- 
resentations made by the bank, its officers and agents. 

The action was brought under 12 United States Code Annotated, 
section 64 (section 5151, U. S. Revised Statutes) and provides as fol- 
lows: ‘‘The stockholders of every national banking association shall 
be held individually responsible for all contracts, debts, and engage- 
ments of such association, each to the amount of his stock therein, at 
the par value thereof in addition to the amount invested in such stock.’’ 

In holding that the defendants could not rely upon the defense it 
proposed and that they were liable the court said: 


““One whose name rightfully appears on the books of a national 
bank as a stockholder is under this statute subject to certain liabilities, 
regardless of how he may have acquired the stock. It seems to us this 
question is absolutely put at rest by two decisions of the Supreme 
Court, viz., Scott v. Deweese, 181 U. 8S. 202, 21 8S. Ct. 585, 45 L. Ed. 
822, and Lantry v. Wallace, 182 U. 8. 536, 21 8S. Ct. 878, 45 L. Ed. 
1218. The case of Scott v. Deweese, supra, is one of the leading cases 
on this subject. While the facts are not exactly the same as in the 
present case, as the defendant had received dividends, which is not of 
controlling importance, the principles announced are applicable. We 
quote from that opinion, page 213 of 181 U. 8. (21 8S. Ct. 589) as 
follows: ‘. . . Immediately upon the failure of the bank the rights 
of creditors attached under section 5151 [12 USCA § 63], and a share- 
holder who was such when the failure occurred could not escape the 
individual liability prescribed by that section upon the ground that the 
bank had issued to him a certificate of stock before, strictly speaking, 
it had authority todoso. . . . The present suit is primarily in the 
interest of creditors of the bank. It is based upon a statute designed 
not only for their protection, but to give confidence to all dealing with 
national ‘banks in respect of their contracts, debts, and engagements, 
as well as to stockholders generally. If the subscriber became a share- 
holder in consequence of frauds practiced upon him by others, whether 
they be officers of the bank or officers of the government, he must look 
to them for such redress as the law authorizes, and is estopped, as 
against creditors, to deny that he is a shareholder, within the meaning 
of section 5151, if, at the time the rights of creditors accrued, he oc- 
cupied and was accorded the rights appertaining to that position.’ In 
that case Scott claimed to have become a subscriber to the stock in 
consequence of frauds practiced upon him. The Supreme Court says 
he must look to the parties who practiced the fraud for redress, and 
that he cannot raise this question as against the creditors after the 
failure of the bank. That case went from this court, Seott v. Latimer 
(C. C. A.) 89 F. 843. 

“‘In Lantry v. Wallace, 182 U. S. 536, 548, 21 S. Ct. 878, 45 L. 
Ed. 1218, an action brought by the receiver of a national bank under 
the statute hereinbefore set forth, it was claimed that defendant became 
a shareholder in consequence of fraudulent representations of the 
bank’s officers. The court propounded two questions as involved. One, 
‘whether such representations, relied upon by the defendant, consti- 
tuted a defense in the present action brought by the receiver only 
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for the purpose of enforcing the individual liability imposed by sec- 
tion 5151 of the Revised Statutes upon the shareholders of national 
banking associations.’ The court answered this in the negative. This 
case also went to the Supreme Court from this court (97 F. 865). 

‘‘In Whitney v. Butler, 118 U.S. 655, 660, 7 S. ‘Ct. 61, 63 (30 L. 
Ed. 266), the court said, referring to other cases: ‘In nearly all of 
them, where the issue was between the receiver, representing the 
creditors, and the person standing on the register of the bank as a 
shareholder, it is said, generally, that the creditors of a national bank 
are entitled to know who, as shareholders, have pledged their individual 
liability as security for its debts, engagements, and contracts; that if a 
person permits his name to appear and remain in its outstanding cer- 
tificates of stock, and on its register, as a shareholder, he is estopped, 
as between himself and the creditors of the bank, to deny that he is 
a shareholder.’ 

‘‘There is language in Newton Nat. Bank et al. v. Newbegin, 74 
F. 135, 140, 33 L. R. A. 727 (this court), which would give some aid 
to the theory advanced here by plaintiffs in error, but we think the 
case is distinguishable, and, if it is not, it must be borne in mind that 
Seott v. Latimer in this court, and Scott v. Deweese in the Supreme 
Court, are later decisions. This court did in Newton National Bank 
v. Newbegin make this interesting observation: ‘When a corporation 
becomes bankrupt, the temptation to lay aside the garb of a stock- 
holder, on one pretense or another, and to assume the role of a creditor, 
is very strong, and all attempts of that kind should be viewed with 
suspicion.’ 

‘‘This court in Seott v. Abbott, 160 F. 573, pointed out that a 
stockholder might institute action before the suspension of the bank 
and secure a rescission of his contract of subscription for fraud prac- 
ticed upon him, but that it could not be done after suspension, in view 
of the decision of the Supreme Court in Scott v. Deweese, supra. 

‘‘In Salter v. Williams et al (D. C.) 219 F. 1017, the opinion fol- 
lows Seott v. Deweese, and holds that upon failure of the bank the 
rights of creditors attach and that a stockholder cannot escape in- 
dividual liability on the ground that he took the stock through mis- 
representation and deceit on the part of an officer of the bank. See, 
also, Robertson v. Conway et al. (C. C. A.) 188 F. 579. : 

‘National banks are quasi public institutions established by and 
subject to the regulatory laws of Congress. The statute imposing 
double liability on stockholders, while primarily to create a fund for 
the benefit of depositors and other creditors, serves a general public 
purpose, viz., to give stability to the national banking system, and 
place a national bank on a strong foundation. If stockholders were 
permitted to show after the insolvency of the bank, in order to escape 
liability under the statute, that they became stockholders through 
fraud practiced upon them by officers of the bank of which they were 
a part, or could claim they were responsible only as to ereditors who 
came into existence as such after they became stockholders, the founda- 
tion of a national bank would be undermined, and its publie funetion 
greatly impaired. There is little immunity for a stockholder in a na- 
tional bank after the same becomes insolvent and has been taken over 
by the Comptroller of the Currency and a receiver appointed. Hard- 











744 THE BANKING LAW JOURNAL 


ship at times, as is alleged in the argument. here, may result, but no 
person is under any obligation to take stock in a national bank. He 
may be lured so to do, as is apparently the case here, by the thought 
of large dividends, one of the false representations alleged being that 
the bank had in the past been earning 30 per cent. dividends, or he 
may take the stock in order to achieve a certain local prominence and 
prestige as a stockholder in a national bank, but if he does so he must 
take the same with the attendant liabilities created by law and with 
knowledge that if the bank becomes insolvent he is subject to a double 
liability and is barred after such insolvency, when action is brought to 
recover an assessment against him, from a defense that he was induced 
by fraud to take the stock or that his liability extends only to the pro- 
tection of those who became creditors after the time he became a stock- 
holder. He cannot accept the benefits of stock ownership in a national 
bank and deny liability as to creditors if trouble and insolvency come.’’ 


SRR REE. 


CALIFORNIA STATUTE ASSESSING STOCKHOLDERS OF 
INSOLVENT BANK UNCONSTITUTIONAL 


The California Bank Act, which permits the state superintendent 
of banks to assess the stockholders of an insolvent bank in an unlimited 
amount for the purpose of paying the creditors of the bank, is un- 
constitutional. In a recent decision of the Supreme Court of Cali- 
fornia, Wood v. Hamaguchi, 277 Pac. Rep. 113, it was held that this 
statute violates section 3 of article 12 of the California Constitution, 
which makes the stockholders of a corporation individually liable ‘‘for 
such proportion of all its debts and liabilities contracted or incurred, 
during the time he was a stockholder, as the amount of stock or 
shares owned by him bears to the whole of the subscribed capital stock, 
or shares of the corporation.’’ 

The statute in question is chapter 496, statutes of 1917, as amended 
in 1925. The material portions of this statute read as follows: 


“‘Section 1. Whenever the superintendent of banks shall here- 
after take possession of the business and property of any bank doing 
business in this state for the purpose of liquidating its affairs, as pro- 
vided by law, he may at any time during the process of such liquida- 
tion determine whether it shall be necessary to assess the members or 
stockholders of such ‘bank in order to promptly pay the claims of the 
creditors of such bank in full and he shall make such assessments as 
he may determine to be necessary for that purpose. 

**Section 2. Any such assessment shall be levied by order of the 
superintendent of banks, under his official seal, which order shall be 
executed in duplicate, one to be filed in the office of the superintendent 
of banks and one with the papers in the liquidation proceedings in the 
county in which said bank shall have been located. 

“‘Said order shall specify the amount of the assessment, and shall 
fix a date on which the said assessment shall be due and payable, 
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which said date shall not be less than thirty nor more than sixty days 
from the time of making the order levying the assessment. The said 
assessment shall be payable to the superintendent of banks at his office, 
or at such other place as may ‘be specified in the order levying the 
assessment. 

‘*Notice of such assessment shall be given by causing a copy of 
said order to be published once a week for four successive weeks in 
one or more newspapers of general circulation devoted to the publica- 
tion of general news, published at the place where the principal place 
of business of the bank was located, or if there be no newspaper at 
such place, then the publication shall be made in some other newspaper 
of the county, if there be one, otherwise in a newspaper published in 
an adjoining county. Notice of such assessment shall also be given by 
causing a copy of said order to be personally served upon each stock- 
holder, or, in lieu of personal service, sent through the mail, postage 
prepaid, addressed to such stockholder at his place of residence or 
business, if known, and if not known, at the place where the principal 
office of the bank was situated. Said copies of said order shall be so 
personally served or placed in the mail within fifteen days after the 
making of the order levying the assessment. . . 

“Section 3. If any stockholder of said bank shall fail to pay the 
said assessment in full upon the date specified in the said order as the 
date on which said assessment shall be due and payable, a right of 
action shall immediately accrue to the superintendent of banks to re- 
cover the amount of said assessment or the amount remaining unpaid 
thereon from the stockholder or stockholders failing to pay the same 
in full. 

‘Section 5. All sums collected from any such assessment, less the 
reasonable expenses of collection, shall be used by the superintendent 
of banks in the liquidation of claims against the bank in the same 
manner as assets of the bank are so used. If such assessment, first 
made, shall prove inadequate to pay all of the creditors of the bank in 
full, the superintendent of banks may levy further assessment or 
assessments and proceed to collect same in like manner.’’ 


In holding this statute to be unconstitutional the court said: 


“It is the contention of appellant (superintendent of banks) that 
the foregoing constitutional provision merely provides the minimum 
liability of a stockholder, and that the Legislature may prescribe an ad- 
ditional liability. This position, appellant contends, is aided by sec- 
tions 2 and 24 of article 12 of the Constitution of California. Section 
2 provides: ‘Dues from corporations shall be secured by such in- 
dividual liability of the corporators and other means as may be pre- 
scribed by law.’ Section 24 provides that the Legislature shall pass 
all laws necessary for the enforcement of the provisions of the article. 

‘*TIt is to be observed that the statute under attack here comes into 
operation only when the superintendent of banks has taken possession 
of the business and property of a bank for the purpose of liquidation, 
while the constitutional provision (section 8, art. 12) draws no dis- 
tinction between the individual liability of a stockholder in a solvent 
corporation and one in an insolvent corporation. Furthermore, the 
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constitutional provision covers liability for debts and liabilities of the 
corporation, while the so-called Bank Act provides for an individual 
liability to meet all the charges of collection as well as the payment of 
the debts of the corporation. Furthermore, the constitutional provision 
restricts the liability of a stockholder to such proportion only of its 
debts, contracted while he was a stockholder, as the amount of stock or 
shares owned by him bears to the whole of the capital stock; while the 
so-called Bank Act permits recovery of assessments against a stock- 
holder who had purchased his stock after all the debts of the cor- 
poration had been contracted. It also puts no limit upon the amount 
that one stockholder shall be compelled to pay except the limit of suffi- 
cient money to pay all expenses of liquidation and all debts. The 
superintendent of banks is given power to levy one assessment after 
another in the event that the first assessment does not result in the 
collection of the money required, and, as a consequence, there is an 
extreme possibility under the act, pointed out by respondents, that a 
single solvent stockholder, with one share of stock, which had been 
purchased after all the debts and liabilities of the bank had been con- 
tracted, may be compelled to pay the entire debts of the bank and the 
expenses of liquidation. 

“For many reasons, therefore, the statute we are considering is in 
violation of section 3 of article 12 of our Constitution; and, indeed, it 
is admitted to be so by appellant, who contends that it is permissible 
under sections 2 and 24 of said article 12 and under the general police 
power reserved to the people.’’ 


SERRE, 


TELEGRAPH COMPANY LIABLE FOR ERROR IN TRANS- 
MISSION OF MONEY 


Where a telegraph company makes a mistake in the transmission of 
money to a bank, and as a result of such error a check drawn by the 
sender of the message is dishonored, the company will be liable to the 
sender for any expense to which he is put thereby and for all damages 
which might reasonably have been contemplated as a result of the 
mistake. 

Damages in a case of this kind are not limited to the cost of the 
message and protest fees. This was decided by the Kansas City, Mo., 
Court of Appeals in the recent ease of Lynch v. Western Union Tele- 
graph Company, 18 8. W. (2d) 535. 

The plaintiff in this ease purchased a quantity of furs from one 
Holt and, in payment, gave to Holt his check for $308.75 drawn on 
the Randolph County Trust Company at Moberly, Mo. 

At the time the plaintiff did not have sufficient funds on deposit 
with the trust company to pay the check, so he paid the sum of $335 
to the defendant telegraph company, together with transmission 
charges, and placed the following order with the company: 
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‘““The Western Union Telegraph Company: 

‘230 Madison St. Jefferson City, Mo. 

( Office ) ‘‘Jan. 18, 1928 
(Date) 

‘*Subject to the conditions below and on back hereof, which are 
hereby agreed to, 

‘*Pay to Randolph County Trust Co. 

‘Street Address 


‘*Place, Moberly, Mo. Entered 
‘‘Amount Three Hundred Thirty five Dollars and Jan. 23, 1928 
no-100 Cents ($335.00) Central 
‘And deliver the following message to payee: Div. 
““Credit my account 7 


‘*Positive evidence of personal identity is not to be required from 
the Payee, and I authorize and direct the Telegraph Company to pay 
the sum named in this order at my risk to such person as its agent 
believes to be the above named Payee, unless the following is signed. 

‘*Gabriel Lynch. 
‘*(Signature) Gabriel Lynch. 
‘*(Sender’s Address) 712 Taylor St. 
‘*Moberly, Mo.’’ 


On the back of this order were printed the following conditions: 


‘‘All messages taken by this company included in a money order 
are subject to the following terms: 

‘‘To guard against mistakes or delays, the sender of a telegram 
should order it repeated, that is, telegraphed back to the originating 
office for comparison. For this, one-half of the unrepeated telegram 
rate is charged in addition. Unless otherwise indicated on its face, 
this is an unrepeated telegram and paid for as such, in consideration 
whereof it is agreed between the sender of the telegram and this com- 
pany as follows: 

‘*1, The Company shall not be liable for mistakes or delays in the 
transmission or delivery, or for non-delivery of any message received 
for transmission at the un-repeated message rate beyond the sum of 
five hundred dollars; nor for mistakes or delays in the transmission or 
delivery, or for non-delivery of any message received for transmission 
at the repeated-message rate beyond the sum of five thousand dollars, 
unless specially valued; nor in any case for delays arising from un- 
avoidable interruption in the working of its lines; nor for errors in 
cipher or obscure messages. . . . 

“5. The transferring of the money and the transmission of the 
message together constitute one transaction and the cancellation by 
either the sender or the company of the money order cancels also any 
obligation on the part of the company to deliver the message. The 
message will be delivered to the payee of the money order only as 
and when the money is paid.”’ 


The money was transmitted by the telegraph company in a message, 
partly in eode, which read as follows: ‘‘Playful Randolph County 
Trust Co., Credit my account Nobody wafer Gabriel Lynch.’’ 
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Upon trial the defendant’s manager at Jefferson City explained 
that the code word ‘‘Playful’’ meant that the message referred to the 
transmission of money, that the code word ‘‘Nobody’’ meant $300 and 
that the code word ‘‘wafer’’ meant $35. 

The message was properly received at the company’s Moberly office 
but the manager there overlooked the code word ‘‘Nobody’’ and in- 
stead of delivering $335 to the Trust Company, delivered $35 only. 

As a result of this error the check which the plaintiff gave to Holt 
was dishonored upon being presented and the plaintiff was put to 
expense in adjusting the matter. 

The jury brought in a verdict for $223 in favor of the defendant 
to cover the damages which he had sustained and awarded him a fur- 
ther sum of $300 under section 10136 of the Missouri Revised Statutes, 
1919, which requires telegraph and telephone companies to transmit 
messages ‘‘without material alterations’’ promptly and provides a 
penalty of $300 for any violation, two-thirds of which is to be re- 
tained by the plaintiff and the balance to be paid to the county school 
fund of the county in which the suit is brought. 


SERRE, 


SATURDAY AFTERNOON BANK TRANSACTIONS 


The state of New York has adopted an Amendment to the Ne- 
gotiable Instruments Law establishing the validity of the payment of 
a check and other banking transactions on Saturday afternoon. The 
Amendment, which was drafted by Mr. Thomas B. Paton, general 
counsel of the American Bankers Association, and recommended for 
adoption by the association, went into effect April 12 of this year and 
reads as follows: 


‘**§ 327. Saturday Afternoon Bank Transactions. Nothing in any 
law of this state shall in any manner whatsoever affect the validity of, 
or render void or voidable, the payment, certification or acceptance of 
a check or other negotiable instrument or any other transaction by a 
bank or trust company in this state, because done or performed on any 
Saturday between twelve o’clock noon and midnight, provided such 
payment, certification, acceptance, or other transaction would be valid 
if done or performed before twelve o’clock noon on such Saturday; 
provided further that nothing herein shall be construed to compel any 
bank or trust company in this state, which by law or custom is entitled 
to close at twelve o’clock noon on any Saturday, to keep open for the 
transaction of business or to perform any of the acts or transactions 
aforesaid, on any Saturday after such hour except at its own option.”’ 


Apart from this statute the only provision of the law with refer- 
ence to Saturday transactions is section 85 of the Negotiable Instru- 
ments Law (section 145 of the New York Act) which reads as follows: 
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‘*Every negotiable instrument is payable at the time fixed therein 
without grace. When the day of maturity falls upon Sunday, or a 
holiday, the instrument is payable on the next succeeding business 
day. Instruments falling due or becoming payable on Saturday are 
to be presented for payment on the next succeeding business day, ex- 
cept that instruments payable on demand may, at the option of the 
holder, be presented for payment before twelve o’clock noon on Sat- 
urday when that entire day is not a holiday.’’ 


The American Bankers Association, through its general counsel, 
has issued the following statement with reference to this statute: 


‘*In states where no Saturday half-holiday law is in foree and the 
banks keep open the full day, the validity of payment of a check on 
Saturday afternoon, should the drawer stop payment at the opening 
of business on the following Monday, has been questioned in view of 
the above provision (§ 85 of the Negotiable Instruments Law) and the 
bank department of one state has officially ruled that such a transae- 
tion is unsafe. 

‘‘There are other states in which Saturday is a legal or a eus- 
tomary half-holiday either throughout the entire state or in certain of 
the larger cities, in which many banks, notwithstanding the half- 
holiday, desire to transact business on Saturday afternoon and the 
question of the validity of payment of a check after twelve o’clock is 
of equal importance. 

‘The recommended draft of law establishes, beyond question, the 
validity of the payment of a check or other banking transaction on 
Saturday afternoon. It virtually makes Saturday afternoon a con- 
tinuation of the forenoon for those banks in half-holiday states which 
voluntarily keep open, without bringing into question the right of 
other banks to close their doors at twelve o’clock for all purposes.’’ 





This statute has already been adopted in Illinois, Maine, Michigan, 
New Jersey, New Mexico, Pennsylvania, South Dakota, Tennessee, 
Vermont and West Virginia. A number of other states have some- 
what similar statutes. 








Bank Protection in Payment of 
Stopped Checks 








The decision of the New York Court of Appeals, Gaita v. Windsor 
Bank, 167 N. E. Rep., 203, which was published in our September 
issue, has attracted attention. It involves the validity of a provision 
in a stop payment order, releasing the bank from liability for pay- 
ing a stopped check through error or inadvertence. In this particular 
instance it was held that the provision in the stop order protected the 
bank from liability. 

It is customary for banks to provide printed forms for the use of 
depositors who wish to stop payment of checks which they have drawn. 
It is also customary to include in such printed forms a clause protect- 
ing the bank from liability in the event that a check, upon which pay- 
ment has been stopped, is paid through an oversight. Sometimes a 
rule of this kind is printed in the bank’s passbooks. The proper place 
for such a rule, however, is on the printed stop order itself. It is not 
always possible to show that a depositor has had notice of a rule which 
is printed in his passbook. If it has not been brought to his attention, 
he is not bound by it. 

Considering the difficulty of keeping track of the many checks, 
upon which payment is stopped, and considering the fact that, when a 
depositor wishes to stop payment of a check, it is usually because of 
some fault or carelessness of his own, it is no more than fair that a 
bank should be permitted to adopt and enforce a protective rule. The 
courts, however, do not always enforce rules of this kind. The usual 
grounds given are that the rule is against public policy or that it is 
not within a bank’s legal rights to contract against liability for its own 
negligence. 

So far as we are informed the validity of such rules has been passed 
on by only four states, namely, California, Massachusetts, New York 
and Pennsylvania. The validity of the rule has been denied in Cali- 
fornia and upheld in the three other states. 

Where the courts of a state have approved a rule in specified form. 
it would be well for the banks in that state to adopt the form of rules 
so approved. In a state where there has been no decision on the ques- 
tion, the banks could hardly do better than to adopt a rule which has 
been approved in some other states. But, in any state, the matter of 
adopting a rule is one which should be referred to the bank’s attorney. 

The decisions of the different states, which have come to our at- 
tention, are referred to below. 
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New York 


In the recent New York case, Gaita v. Windsor Bank, 167 N. E. 
Rep. 203, it appeared that the plaintiff drew his check for $500 on the 
defendant bank. Before the check was presented he signed a stop 
payment order which contained the following clause: 


‘*Please stop payment on Check No. 220 for $500.00 dated July 1st, 
drawn by me to the order of Philip Bernstein atty. for E. Schneider 
& Son Garage Corp. and I hereby agree to indemnify The Windsor 
Bank against any loss resulting from nonpayment of said check. 
Should you pay this check through inadvertency, or oversight, it is 
expressly understood that you will in no way be held responsible.’’ 


Five days later, presumably through an oversight, the bank paid 
the check. In holding that the above stipulation protected the bank 
from liability the court said: 


‘‘Undoubtedly the drawer of a check which has not been certified 
has a legal right to stop the payment thereof by giving a seasonable 
stop payment notice to the bank upon which it is drawn, and, if 
the bank thereafter pays such check, it is liable to the drawer thereof. 
That is the bank’s common-law liability. Such liability grows out 
of the relationship of the parties, which is that of debtor and creditor. 
After the receipt of an unequivocal notice to stop payment, a bank 
pays at its peril. American Defense Soc. v. Sherman Nat. Bank of 
New York, 225 N. Y. 506, 122 N. E. 695; Florence Min. Co. v. Brown, 
124 U.S. 385, 8S. Ct. 531, 31 L. Ed. 424; Usher v. A. S. Tucker Co., 
217 Mass. 441, 105 N. E. 360, L. R. A. 1916F, 826. 

‘*The common-law liability of a bank in regard to a specific trans- 
action may ‘be limited provided the limitation has the assent of the 
depositor. In such a situation the clearly expressed intention of the 
parties will prevail and the rule of ‘freedom of contract’ will be 
enforced. Isler v. National Park Bank of New York, 239 N. Y. 462, 
147 N. E. 66; Tremont Trust Co. v. Burack, 235 Mass. 398, 126 N. E. 
782, 9 A. L. R. 1067; 27 Columbia Law Review, 294. 

‘‘The notice served on the bank by the plaintiff is clear and unam- 
biguous. There can be no mistake in regard to its meaning. The 
plaintiff, in effect, notified the bank that he had given a cheek which 
was valid, but that he had changed his mind and did not want the 
check paid. He said, however, in effect, ‘If you [the bank] do pay 
it through inadvertence, I will not hold you responsible.’ He had 
a legal right to serve such a notice qualifying the bank’s common- 
law liability, and, when the bank paid the check, after receipt of such 
notice, it did not become legally liable to the drawer in the absence 
of evidence of willful disregard of the notice. 

‘‘Tf a drawer desires to hold a bank to its common-law liability 
and impose upon it the absolute duty of stopping payment of a 
check, the notice served on the bank should be positive and unqualified. 
Then, if the bank does not desire to assume the liability imposed by 
such a notice, it may cancel the account and terminate its relationship 
with the depositor. 
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‘‘On the other hand, if the drawer serves a qualified or limited 
notice like the one in question, the obligation of the bank is thereby 
limited, and it will not be liable to the drawer if the check is inad- 
vertently paid.’’ 


A New York ease, involving a stipulation which did not protect 
the bank, is Elder v. Franklin National Bank, 55 N. Y. Supp. 576. 
In this case the defendant bank paid a check drawn by the plaintiff 
after he had directed that payment be stopped. It appeared that the 
bank had printed in its passbooks a provision in the following form: 

It is agreed ‘‘that the bank shall not be responsible for the execu- 
tion of an order to stop payment of a check previously drawn; that 
the bank will endeavor to execute such orders, but that no liability 
shall be created by a failure to do so, and that no rule, usage or cus- 
tom shall be construed to create such liability.’’ 

The court held that this provision did not protect the bank, point- 
ing out that the stipulation did not declare unconditionally that the 
bank would not be liable for a failure to stop payment, saying: 


““It will be observed that such agreement does not declare uncon- 
ditionally that for the failure to observe a stop order, the bank shall 
not be liable, but it invites the assent of its depositors to the engage- 
ment by agreeing that it will endeavor to execute such orders. This 
is a most important qualification, and was doubtless inserted as an 
assurance to them that the bank would still exercise some care in the 
matter. Indeed, it can scarcely be credited that any bank could ob- 
tain depositors of any account, under an agreement that under no ecir- 
cumstances should it be responsible for a failure to observe their di- 
rections with respect to the stoppage of checks. The defendant, it will 
be observed, did not refuse to receive any such notices; indeed, the evi- 
dence in the case shows that it not only recognized the right of its 
depositors in that regard, but also provided a method of registering 
such notices or orders, so as to assure the proper observance of them by 
its clerks, thus acknowledging the obligation which it had assumed to 
endeavor to execute such orders. Upon a proper construction of the 
language used in the agreement, we are of the opinion that its fair 
import was that the defendant should not be liable if in good faith it 
paid the check that had been stopped, unless it failed properly to ful- 
fill its agreement to endeavor to comply with the depositor’s direction. 
In other words, the promise to make such endeavor necessarily im- 
ported the exercise by the bank of at least ordinary care in so doing. 
Any other construction than this would not only render the engage- 
ment meaningless, but also most injuriously misleading to depositors.”’ 


Massachusetts 
The Massachusetts case on this subject is Tremont Trust Company 
v. Burack, 235 Mass. 398, 126 N. E. Rep. 782. It holds that a bank 
may, by a proper form of agreement, protect. itself from liability. The 
stop order which the depositor in this case signed contained the fol- 
lowing provision : 
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‘““The Tremont Trust Company, Boston, Mass., will please stop 
payment of the above described check. The undersigned agrees to hold 
the Tremont Trust Company harmless for said amount and for all ex- 
penses and costs incurred by it on account of refusing payment of said 
eheck and further agrees not to hold the Tremont Trust Company 
liable on account of payment contrary to this request if same occurs 
through inadvertence or accident.’’ 


On the reverse side of the order was printed the following pro- 
vision : 

‘“‘The Tremont Trust Company receives this request with the un- 
derstanding and upon the express condition that it will use the best 
methods known to it to prevent oversight or accident, but it shall not 


be in any way liable for its act should said check be paid by it in the 
course of its business.”’ 


In holding that the bank was not liable in paying the check through 
an oversight after the depositor had instructed it to stop payment by 
signing the above agreement the court said: 


‘The word ‘inadvertence’ in the printed agreement embraces the 
effect of inattention, the result of carelessness, oversight, mistake, or 
fault of negligence and the condition or character of being inadvertent, 
inattentive, heedless. The word ‘accident’ is used in the sense of a 
happening of an event without the concurrence of the will of the per- 
son by whose agency it was caused. It is manifest the quoted words 
were intended to exonerate the bank from the kind of negligence 
shown by the record, and we are unable to see anything illegal, or 
anything opposed to public policy, in a stipulation or agreement which 
relieves a bank so cireumstanced from the results of the mere inat- 
tention, carelessness, oversightedness, or mistakes of its employees.’’ 


Pennsylvania 


It has been held in Pennsylvania that a bank may protect itself 
from liability in paying a stopped check through error. The decision 
is Cohen v. State Bank of Philadelphia, 69 Pa. Super. Ct. 40. In this 
ease the plaintiff drew a check on the defendant bank. He was in- 
formed that the check had been lost whereupon he went to the bank 
and stopped payment of it by signing an order in the following form: 


‘*Stop payment of my check number —-——— dated —————— for 
‘ to the order of —————. Date stopped —————. Time 
stopped —————. I ask this as an act of courtesy only and in con- 


sideration therefor, release the State Bank of Philadelphia from any 
liability on account thereof, or in the event of payment of the said 
check by error on the part of the State Bank of Philadelphia, should 
any check drawn by me be returned insufficient, I hereby release the 
State Bank of Philadelphia, from any and | all liability ‘therefor and 
on account thereof. Account No. 


The plaintiff then issued a second check, which was for a larger 
amount than and ineluded the amount of the first check. The payee 
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eashed both of the checks, thereby overdrawing the plaintiff’s account. 
As a result the bank dishonored another check drawn by the plaintiff 
and subsequently presented and the plaintiff brought suit against the 
bank for damages. In holding that the stipulation above quoted pro- 
tected the bank as to liability of this kind the court said: 


‘*We see no reason why, under the circumstances in the case, the 
plaintiff should not be bound by the terms of the stop payment order. 
We do not say that such an order would protect a bank under all 
circumstances. We think it does in this case. . . . The plaintiff 
was not required to use the form of order but since he chose in writing 
to ask the bank to stop payment as an act of courtesy and not as a 
matter of right, he cannot now complain if the bank is relieved from 
liability by reason of the terms of the order which he gave.’’ 


California 


In a comparatively recent decision of the California District Court 
of Appeal, Hiroshima v. Bank of Italy, 248 Pac. Rep. 947, it was held 
that the stipulation there involved afforded the bank no protection 
where the bank negligently paid a check after payment was stopped. 

In this case the depositor signed a stop order which contained the 
following words: 


‘The undersigned makes the foregoing request as an act of courtesy 
only, and hereby indemnifies you against, and releases you from all 
liability by reason of compliance or noncompliance therewith.”’ 


It may be mentioned that, in this case, the plaintiff was unable to 
read English and also that the order was not read to him. In holding 
that the bank was not protected from liability by the clause quoted 
the court said: 


‘‘It is not necessary to state that compliance by the defendant 
(bank) with a direction to ‘stop payment of the check is not in law 
merely an act of courtesy. It is a bounden duty of a bank, when 
notified to stop payment, to use all reasonable efforts to comply with 
the directions so given. Compliance with one’s obligations, while 
possibly courteously performed, is nothing more nor less than doing 
what one is under obligation to do. In the ease at bar, immediately 
upon receipt of a verbal notice to stop payment of the check by the 
drawer, it became the legal duty of the defendant to comply therewith. 
The matter, of the subsequent writing can at best be held nothing more 
nor less than additional identification of the check upon which notice 
to stop payment was given or being given. The wording of the stop 
notice which the drawer was induced to sign, in the manner shown by 
the evidence, releases the defendant from all liability however negli- 
gent or otherwise. In other words, it simply purports to eliminate 
all the provisions of section 1668 of the Civil Code, and leaves the de- 
fendant free to follow the directions of the stop notice or not at its 
pleasure. 

‘That such a writing, purporting to relieve the defendant of all 
liability or responsibility, is against public policy, scarcely requires. 
argument.’’ 
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Statute Regulating Check Collections 
Adopted in New York and 
Other States 








The state of New York has adopted a statute which makes many 
sweeping changes in the law regulating the rights and liabilities of 
banks in connection with the collection of checks. The new statute, 
which is Article 19A of the Negotiable Instruments Law (Laws of 
1929, ch. 589), went into effect on April 12th of this year. 

A similar statute has already been adopted in the following eight 
states: Indiana, Maryland, Missouri, Nebraska, New Mexico, New 
Jersey, Washington and Wisconsin. 

This statute was drafted jointly by Thomas B. Paton and Thomas 
B. Paton, Jr., general counsel and assistant general counsel, respec- 
tively, of the American Bankers Association. The statute is known as 
the ‘‘Bank Collection Code’’ and is recommended for adoption in all 
states by the American Bankers Association. 

Among the changes made by the new law, which is reproduced in 
full below, the following are outstanding: 

Under section 350-a, upon the deposit of a check the bank be- 
comes the depositor’s agent and not the owner of the check, even 
though the check is indorsed without restriction. Apart from the 
statute banks have been held to be the owners of checks indorsed 
without restriction and subject to certain liability against which they 
are now protected. 

Under section 350-b, a bank receiving for deposit a check drawn 
upon itself may revoke the credit given to the depositor during the 
day of deposit if it is found unpayable for any reason. Prior to the 
statute a bank, giving a depositor credit for an item on itself, could 
not revoke the eredit upon subsequently discovering that the check 
was an overdraft or unpayable for some other reason. 

There has always been a conflict among the courts of the different 
states as to whether an indorsement ‘‘for deposit’? or an indorse- 
ment ‘‘pay to any bank or banker’’ was restrictive or not. Section 
390-e clears up this situation. 

Under the decisions of a number of states, including New York, 
a collecting bank is made liable for a loss which oceurs through the 
insolvency or other default of any of its correspondent banks. Section 
390-d of the new statute relieves banks from this liability provided 
they have used proper care in the selection of their correspondents. 
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It has generally been regarded by the courts that it is negligent for 
a bank to send a check for collection direct to the drawee bank. Under 
section 350-e of the statute this method of collection is no longer 
regarded as negligent. 

Section 350-g protects collecting banks from liability for the loss 
of checks in transit. Apparently a bank, which has forwarded a 
check for collection, is still under a duty to make proper attempt to 
trace the check in the event that it is not heard from within a reason- 
able time. 

The courts have quite generally held that a check is to be col- 
lected in money only. Under section 350-h collections may now be 
made in exchange. 

In a case where a check is sent direct to the drawee and the latter 
charges the check against the drawer’s account and issues its draft 
in payment, but fails before the draft can be collected, the decisions 
hold that the drawer is discharged. The check is paid so far as he is 
concerned. Under. section 350-j the drawer, in such circumstances and 
in other specified instances, remains liable on the check. 

There has always been considerable conflict among the decisions 
as to the rights of the parties upon the failure of a collecting bank 
while a check or its proceeds are in its hands. Section 330-1 under- 
takes to clear up this conflict in accordance with what are considered 
the best reasoned decisions. 

The statute, it will be noted, applies to notes or other instruments 
providing for the payment of money as well as to checks. The statute 
reads in full as follows: 


§ 350. Definitions. For the purpose of this article: 

(a) Bank. The term ‘‘bank’’ shall include any person, firm or 
corporation engaged in the business of receiving and paying deposits 
of money within this state. A branch or office of any such bank shall 
be deemed a bank. 

(b) Item. The term ‘‘item’’ means any check, note or other in- 
strument providing for the payment of money. (Added by Laws 1929, 
ch. 589, §1. In effect April 12, 1929.) 


§ 350-a. Bank as agent for collection. Except as otherwise provided 
by agreement and except as to subsequent holders of a negotiable in- 
strument payable to bearer or indorsed specially or in blank, where 
an item is deposited or received for collection, the bank of deposit shall 
be agent of the depositor for its collection and each subsequent col- 
lecting bank shall be sub-agent of the depositor but shall be authorized 
to follow the instructions of its immediate forwarding bank and any 
eredit given by any such agent or sub-agent bank therefor shall be 
revocable until such time as the proceeds are received in actual money 
or an unconditional credit given on the books of another bank, which 
such agent has requested or accepted. Where any such bank allows 
any revocable credit for an item to be withdrawn, such agency relation 
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shall nevertheless continue except the bank shall have all the rights 
of an owner thereof against prior and subsequent parties to the extent 
of the amount withdrawn. (Added by Laws 1929, ch. 589, §1. In 
effect April 12, 1929.) 

§ 350-b. Item on same bank. A credit given by a bank for an item 
drawn on or payable at such bank shall be provisional, subject to 
revocation at or before the end of the day on which the item is de- 
posited in the event the item is found not payable for any reason. 
Whenever a credit is given for an item deposited after banking hours 
such right or revocation may be exercised during the following busi- 
ness day. (Added by Laws 1929, ch. 589, §1. In effect April 12, 
1929.) 

§ 350-c. Legal effect of indorsements. An indorsement of an item 
by the payee or other depositor ‘‘for deposit’’ shall be deemed a re- 
strictive indorsement and indicate that the indorsee bank is an agent 
for collection and not owner of the item.’ 

An indorsement ‘‘pay any bank or banker’’ or having equivalent 
words shall be deemed a restrictive indorsement and shall indicate 
the creation of an agency relation in any subsequent bank to whom 
the paper is forwarded unless coupled with words indicating the 
creation of a trustee relationship; and such indorsement or other re- 
strictive indorsement whether creating an agency or trustee relation- 
ship shall constitute a guaranty by the indorser to all subsequent 
holders and to the drawee or payor of the genuineness of and the 
authority to make prior indorsements and also to save the drawee or 
payor harmless in the event any prior indorsement appearing thereon 
is defective or irregular in any respect unless such indorsement is 
coupled with appropriate words disclaiming such liability as guarantor. 

Where a deposited item is payable to bearer or indorsed by the 
depositor in blank or by special indorsement, the fact that such item 
is so payable or indorsed shall not change the relation of agent of 
the bank of deposit to the depositor, but subsequent holders shall have 
the right to rely on the presumption that the bank of deposit is the 
owner of the item. The indorsement of an item by the bank of deposit 
or by any subsequent holder in blank or by special indorsement or its 
delivery when payable to bearer, shall carry the presumption that the 
indorsee or transferee is owner provided there is nothing upon the 
face of the paper or in any prior indorsement to indicate an agency 
or trustee relation of any prior party. But where an item is deposited 
or is received for collection indorsed specially or in blank, the bank 
may convert such an indorsement into a restrictive indorsement by 
writing over the signature of the indorser the words ‘‘for deposit’’ 
or ‘‘for collection,’’ or other restrictive words to negative the presump- 
tion that such bank of deposit or indorsee bank is owner; and in the 
case of an item deposited or received for collection payable to bearer, 
may negative such presumption by indorsing thereon the words ‘‘re- 
ceived for deposit’? or ‘‘received for collection’? or words of like 
import. (Added by Laws 1929, ch. 589, §1. In effect April 12, 1929). 


§ 350-d. Duty and responsibility of bank collecting agents. It 
shall be the duty of the initial or any subsequent agent collecting bank 
to exercise ordinary care in the collection of an item and when such 
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duty is performed such agent bank shall not be responsible if for any 
cause payment is not received in money or an unconditional credit 
given on the books of another bank, which such agent bank has re- 
quested or accepted. An initial or subsequent agent collecting bank 
shall be liable for its own lack of exercise or ordinary eare but shall 
not be liable for the neglect, misconduct, mistakes or defaults of any 
other agent bank or of the drawee or payor bank. (Added to Laws 
1929, ch. 589, §1. In effect April 12, 1929.) 


350-e. Rules of ordinary care in forwarding and presentment. 
(a) Where an item is received on deposit or by a subsequent agent 
bank for collection, payable in another town or city, it shall be deemed 
the exercise of ordinary care to forward such item by mail, not later 
than the business day next following its receipt either (1) direct to 
the drawee or payor in the event such drawee or payor is a bank or 
(2) to another bank collecting agent according to the usual banking 
custom, either located in the town or city where the item is payable 
or in another town or city. 

(b) Where an item is received on deposit or by a subsequent agent 
bank for collection, payable by or at another bank in the same town 
or city in which such agent bank is located, it shall be deemed the 
exercise of ordinary care to present the item for payment at any time 
not later than the next business day following the day on which the 
item is received either (1) at the counter of the drawee or payor by 
agent or messenger or (2) through the local clearing house under 
the regular established procedure, or according to the usual banking 
custom where the collecting or payor bank is located in an outlying 
district. 

(ec) The designation of the above methods shall not exclude any 
other method of forwarding or presentment which under existing rv ules 
of law would constitute ordinary care. (Added by Laws 1929 ch. 589, 
§1. In effect April 12, 1929.) 


§ 350-f. Items received through the mail. Where the item is re- 
ceived by mail by a solvent drawee or payor bank, it shall be deemed 
paid when the amount is finally charged to the account of the maker 
or drawer. (Added by Laws 1929, ch. 589, §1. In effect April 12 
1929.) 


§ 350-g. Items lost in transit. Where an agent bank forwards an 
item for collection, it shal} not be responsible for its loss or destrue- 
tion in transit or, when in the possession of others, for its inability 
to repossess itself thereof, provided there has been no lack of ordinary 
eare on its part. (Added by Laws 1929, ch. 589, §1. In effeet April 
12, 1929.) 


§ 350-h. Medium of payment. Where ordinary care is exercised, 
any agent collecting bank may receive in payment of an item without 
becoming responsible as debtor therefor, whether presented by mail, 
through the clearing house or over the counter of the drawee or payor, 
in lieu of money, either (a) the check or draft of the drawee or payor 
upon another bank or (b) the check or draft of any other bank upon 
any bank other than the drawee or payor of the item or (¢) such 
method of settlement as may be customary in a local clearing house 
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or between clearing banks or otherwise; provided that whenever such 
agent collecting bank shall request or accept in payment an uncon- 
ditional credit which has been given to it on the books of the drawee 
or payor or on the books of any other bank, such agent collecting 
bank shall become debtor for such item and shall be responsible there- 
for as if the proceeds were actually received by it in money. (Added 
by Laws 1929, ch. 589, §1. In effect April 12, 1929.) 

§ 350-i. Medium of remittance. Where ordinary care is exercised, 
any agent collecting bank may receive from any subsequent bank in 
the chain of collection in remittance for an item which has been paid, 
in lieu of money, the check or draft of the remitting bank upon any 
bank other than itself or the drawee or payor of the item or such 
other method of settlement as may be customary; provided that when- 
ever such agent collecting bank shall request or accept an uncondi- 
tional credit which has been given to it on the books of the remitting 
bank or on the books of any other bank, such agent collecting bank 
shall become debtor for such item and shall be responsible therefor as 
if the proceeds were actually received by it in money. (Added by 
Laws 1929, ch. 589, § 1. In effect April 12, 1929.) 

§ 350-j. Election to treat as dishonored items presented by mail. 
Where an item is duly presented by mail to the drawee or payor, 
whether or not the same has been charged to the account of the maker 
or drawer thereof or returned to such maker or drawer, the agent 
collecting bank so presenting may, at its election, exercised with rea- 
sonable diligence, treat such item as dishonored by nonpayment and 
recourse may be had upon prior parties thereto in any of the following 
Cases: 

(1) Where the check or draft of the drawee or payor bank upon 
another bank received in payment therefor shall not be paid in due 
course ; 

(2) Where the drawee or payor bank shall without request or 
authority tender as payment its own check or draft upon itself or 
other instrument upon whieh it is primarily liable; 

(3) Where the drawee or payor bank shall give an unrequested 
or authorized credit therefor on its books or the books of another 
bank; or 

(4) Where the drawee or payor shall retain such item without 
remitting therefor on the day of receipt or on the day of maturity 
if payable otherwise than on demand and received by it ‘prior to or 
on such day of maturity. 

Provided, however, that in any case where the drawee or payor 
bank shall return any such item uppaid not later than the day of 
receipt or of maturity as aforesaid in the exercise of its right to make 
payment only at its own counter, such item cannot be treated as dis- 
honored by non-payment and the delay caused thereby shall not re- 
lieve prior parties from liability. 

Provided further that no agent collecting bank shall be liable to the 
owner of an item where, in the exercise of ordinary care in the interest 
of such owner, it makes or does not make the election above provided 
or takes such steps as it may deem necessary in cases (2), (38) and 
(4) above. (Added by Laws 1929, ch. 589, §1. In effect April 12, 
1929.) 
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§ 350-k. Notice of dishonor of items presented by mail. In case of 
the dishonor of an item duly presented by mail as provided for in the 
next preceding section, notice of dishonor of such item to prior parties 
shall be sufficient if given with reasonable diligence after such dis- 
honor; and further in the event of failure to obtain the return of any 
such item notice of dishonor may be given upon a copy or written par- 
ticulars thereof, and delay in giving notice of dishonor caused by an 
attempt with reasonable diligence to obtain return of such item shall 
be excused. (Added by Laws 1929, ch. 589, §1. In effect April 12, 
1929). 


§ 350-1. Insolvency and preferences. 1. When the drawee or payor, 
or any other agent collecting bank shall fail or be closed for business 
by law or by action of the board of directors or by other proper legal 
action, after an, item shall be mailed or otherwise entrusted to it for 
collection or payment but before the actual collection or payment 
thereof, it shall be the duty of the receiver or other official in charge 
of its assets to return such item, if same is in his possession, to the 
forwarding or presenting bank with reasonable diligence. 

2. Except in cases where an item or items is treated as dis- 
honored by nonpayment as provided in section three hundred and 
fifty-j, when a drawee or payor bank has presented to it for payment 
an item or items drawn upon or payable by or at such bank and at 
the time has on deposit to the credit of the maker or drawer an amount 
equal to such item or items and such drawee or payor shall fail or close 
for business as above, after having charged such item or items to the 
account of the maker or drawer thereof or otherwise, discharged his 
liability thereon but without such item or items having been paid or 
settled for by the drawee or payor either in money or by an uncon- 
ditional credit given on its books or on the books of any other bank, 
which has been requested or accepted so as to constitute such drawee 
or payor or other bank debtor therefor, the assets of such drawee or 
payor shall be impressed with a trust in favor of the owner or owners 
of such item or items for the amount thereof, or for the balance pay- 
able upon a number of items which have been exchanged, and such 
owner or owners shall be entitled to a preferred claim upon such 
assets, irrespective of whether the fund representing such item or 
items can be traced and identified as part of such assets or has been 
intermingled with or converted into other assets of such failed bank. 

3. Where an agent collecting bank other than the drawee or payor 
shall fail or be closed for business as above, after having received in 
any form the proceeds of an item or items entrusted to it for collec- 
tion, but without such item or items having been paid or remitted for 
by it either in money or by an unconditional credit given on its books 
or on the books of any other bank which has been requested or accepted 
so as to constitute such failed collecting or other bank debtor therefor. 
the assets of such agent collecting bank which has failed or been closed 
for business as above shall be impressed with a trust in favor of the 
owner or owners of such item or items for the amount of such pro- 
ceeds and such owner or owners shall be entitled to a preferred claim 
upon such assets, irrespective of whether the fund representing such 
item or items can be traced and identified as part of such assets or has 
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been intermingled with or converted into other assets of such failed 
bank. (Added by Laws 1929, ch. 589, §1. In effect April 12, 1929.) 


Section 2 of said Laws 1929, ch. 589, excepts transactions taking 
place prior to its taking effect. Section 3 directs that, in any case not 
provided for, the rules of law and equity including the law merchant 
and those rules of law and equity relating to trusts, agency, negotiable 
instruments, and banking, shall continue to apply. Section 4 repeals 
all inconsistent acts and parts of acts. 





Banking Decisions 


In this department are published each month all of the important decisions of the 
Federal and State Courts, involving questions pertaining to the 
law of banking and negotiable instruments 





BANK LIABLE FOR MATERIAL USED IN 
CAMPAIGN FOR NEW ACCOUNTS 





B. T. Moran, Inc., v. Joplin State Bank, Springfield, Mo., Court of 
Appeals, 18 S. W. Rep. (2d) 554 





The defendant bank ordered from the plaintiff company at a 
price of $695, 500 wallets and dime banks, 2,000 letters and 10,000 
cards, to be used by the bank in a campaign to secure new deposit 
accounts. A misunderstanding arose between the parties as to cer- 
tain terms in the contract. The bank offered to return 300 of the 
dime banks and wallets and tendered $320 in payment for the 
material actually used by it. The plaintiff company refused to 
receive the wallets and banks and brought suit for the entire con- 
tract price. It was held that as a result of correspondence which 
passed between the parties and which is given in full in the court’s 
opinion the bank was liable for the entire contract price. 


Action by B. T. Moran, Ine., against the Joplin State Bank. From 
an insufficient judgment in its favor, plaintiff appeals. Reversed and 
remanded, with directions. 

Owen & Davis and Clarence T. Craig, all of Joplin, for appellant. 

George V. Farris, of Joplin, for respondent. 


SMITH, J.—This is a suit where plaintiff attempts to recover of 
defendant the sum of $695 for 500 ladies and gents wallets and dime 
banks, 2,000 letters, and 10,000 cards sold by plaintiff to defendant 
upon an order signed by the cashier of the defendant bank. 

The contention of the defendant is that, according to the contract, 
the plaintiff was to take back at the cost price, at the end of six 
months, all unsold banks and wallets, and the contention of the plain- 
tiff is that it was not to take back such banks and wallets unless the 
defendant had permitted the plaintiff to send a representative to con- 








NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 299. 
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duct a campaign disposing of said banks and wallets at an additional 
cost to be paid by the defendant, and that the defendant refused to 
permit the plaintiff to send the representative; therefore the defendant 
forfeited its right to return the unsold goods, and was lable for the 
entire amount of the order. 

It was admitted that the plaintiff shipped and the defendant re- 
ceived the entire amount of the order, and that at the end of the six- 
month period the defendant shipped back to the plaintiff 300 of the 
banks and wallets, and tendered plaintiff $320 for the 200 banks and 
wallets kept and sold, and for the letters and cards; that the plaintiff 
refused to accept the return of said banks and wallets, and refused to 
accept the $320 tendered. A trial was had before the court, a jury 
having been waived, and judgment rendered by the court for the 
plaintiff in the sum of $320, and the plaintiff has appealed. 

Not a single objection to the introduction of testimony was made, 
so far as the record shows, and the plaintiff claims that the testimony 
introduced did not justify the court in refusing its declarations of law 
numbered A and B and in giving the four declarations of law given at 
the request of defendant. 

The controversy in this case is over the terms of the contract as to 
furnishing a representative in the disposition of the goods, and the 
conditions under which the plaintiff would take back unused wallets 
and banks. Plaintiff offered as its Exhibit A the original order con- 
taining the items ordered (about which there is no controversy), and 
it also contained the following: 


‘‘The company will furnish an operator to manage campaign for 
which service the Bank will pay 10 cents per wallet ordered up to 
time operator is withdrawn from the Bank. 

‘*Remarks—Pending wire of O. K. 

‘*Bank—Joplin State Bank. 

‘*Officers—Jno. W. Jones, Cashier. 

‘City of Joplin, State Mo. 

**R, L. Carlin, salesman. 

** Accepted: B. T. Moran, Ine. 

‘*By B. T. Moran. 
‘‘This order is not subject to cancellation.”’ 


The defendant offered as its Exhibit 1 a copy of the order left 
with it by the plaintiff’s salesman, which is like plaintiff’s Exhibit A, 
except under ‘‘Remarks”’ it has the following: 


‘‘This is to notify that I agree to take back at the end of six months 
all wallets left of initial order at cost. R. J. Carlin.”’ 


We will now set out the correspondence between the parties, giving 
all the contents of the letters so far as they are material here, and leav- 
ing out the remainder: 
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Exhibit B. 


*‘Joplin, Mo. January 12, 1927. 

‘Mr. B. T. Moran, Chicago, Ill. Dear Sir: We gave your salesman 
an order for five hundred wallets and banks subject to our approval. 

‘‘Mr. Carlin stated in our order that he would take back any 
wallets we might have on hand at cost at the end of six months pro- 
viding we could not put them out according to plan. He further 
stated that we had the exclusive right for this city on same. If you 
will mail your approval of the above, this letter will serve as a notice 
to you that we approve the order. 

‘*Yours truly, 
‘* Jno. W. Jones, cashier.”’ 
Exhibit C. 
‘January 15, 1927. 

‘*‘Joplin State Bank, Joplin, Mo. Gentlemen: Attention Mr. John 
W. Jones, cashier. Your letter of January 12th regarding your or- 
der . . . has been received. It’s a departure from our usual 
practice to agree to take back, under any condition, supplies made up 
for and furnished to our customers, but in your ease, in so far as your 
initial order of 500 wallets and dime banks is concerned, we will do 
so under the following conditions: 

‘““We will take back six months after your campaign has been 
started any wallets and dime banks left over with the understanding 
that you are to continue an active campaign for six months if neces- 
sary; use our plan of distribution in connection therewith, distributing 
all the letters and cards necessary to cover all your depositors; and 
that the campaign be managed by one of our trained operators as pro- 
vided for in your order. . . . So long as your campaign is in 
operation, we will not sell our plan to any other bank in your town. 

‘On the presumption that this letter covers your requirements, we 
are proceeding with the preparation of the supplies you ordered, and 
they will be shipped as promptly as possible. 

‘Yours very truly, 
**B. T. Moran, Ine. 
‘By B. T. Moran.”’ 


Defendant’s Exhibit 2. 

‘January 19,1927. 
“*B. T. Moran, Ine., Chicago, Ill. Gentlemen: In reply to your 
letter of January 15th will say that we cannot consent to any change 
in the terms of the contract made by your salesman. At the time your 
salesman took this order he stated that it was optional with us as to 
whether or not you furnished an operator. Unless the terms of the 

written order are satisfactory to you, the same may be cancelled. 
**Yours truly, Cashier.”’ 


Plaintiff’s Exhibit D. 


**February 7, 1927. 
**B. T. Moran, Ine., Chicago, Tl. Gentlemen: We received your 
invoice covering wallets and dime savers, plus letters and cards. 
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‘We notice a note at the bottom of this invoice saying that you will 
furnish an operator at the rate of twenty cents per wallet, or on per 
diem basis of $10.00 plus transportation to and from Joplin. Now this 
is not at all our agreement with you and we will not pay according to 
this note. We wanted your service, and still want it, but strictly on 
the basis that we bought same. If it is your intention to begin to 
hedge, we had better stop where we are. 

‘‘Kindly let us hear from you by return mail in regard to which 
you wish us to do. If you prefer not to send an operator but still 
guarantee to take back the unused wallets and dime savers, it will be 
alright with us. 

‘Your truly, 
‘John W. Jones, cashier.”’ 

Plaintiff’s Exhibit E. 
**Rebruary 10, 1929. 

‘‘Joplin State Bank, Joplin, Missouri. Gentlemen: Attention Mr. 
Jones, Cashier. In reply to your letter of the 7th instant we would 
say that the note in our invoice was not with any intent of hedging, 
but was caused by our understanding of the matter. We understood 
from our representative, Mr. Carlin, that you were, of course, to have 
an operator, but that whether it would be at a per diem basis, or at our 
regular service fee, would be decided at the start of your campaign. 
Our Mr. Moran is out of town at present, but if you will write us in 
the meantime telling just what your understanding of the matter is, 
[ am sure that upon his return, you will have no difficulty in reaching 
a satisfactory arrangement. 

‘*Yours truly, 
‘*By T. Moran, Ine. 
‘““By D. S. Kelly, See.’’ 


Plaintiff’s Exhibit F. 


**February 12, 1927. 

‘*B. T. Moran, Ine. Chicago, Ill. Gentlemen: Attention: Mr. Kelly. 
The following is copy of our contract with Mr. R. J. Carlin: 

‘**The company will furnish the operator to manage campaign for 
which service the bank will pay 10e per wallet ordered up to the time 
operator is withdrawn from the bank. This is to certify that I agree 
to take back at the end of six months all wallets left at initial order 
cost. 

*<*TSigned] R. J. Carlin.’ 

‘“‘We are very desirous of going ahead with this campaign im- 
mediately, so if this is not satisfactory please wire us to that effect 
immediately. 

**Yours truly, 
**John W. Jones, cashier.’’ 


Exhibit G. 
‘‘Rebruary 16, 1927. 
“Joplin State Bank, Joplin, Missouri. Gentlemen: Attention Mr. 
Jones, Cashier. The terms quoted in your letter of Feb. 12th are 
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satisfactory to us, since they are the terms agreed upon. In looking 
further into the matter I find the mistake was made by our Mr. Carlin 
having an old contract book, which was printed before we found it 
necessary to change the price. So the fault was ours, not yours. 

‘*Will you advise me immediately when you will be ready to start 
your campaign, so that we can arrange to have our representative on 
hand. With best wishes for a successful campaign, we remain, 

‘Yours very truly, 
‘*B. T. Moran, Ine. 
‘*By D. S. Kelly, See.’’ 


Plaintiff’s Exhibit H. 
‘March 1, 1927. 
‘‘Joplin State Bank, Joplin, Missouri. Gentlemen: Attention Mr. 
Jones, Cashier. We have not heard from you in reply to our letter of 
Feb. 16 regarding the opening of your campaign. Will you kindly 
advise us at your earliest convenience when you will be ready to start 
so that we may have the operator available to take charge. 
‘*Sineerely yours, 
‘*B. T. Moran, Ine. 
‘*B. T. Moran.’’ 


Plaintiff’s Exhibit I. 


‘Joplin, Mo., Mareh 3, 1927. 
‘*B. T. Moran, Ine., Chieago, Ill. Gentlemen: This letter is to in- 
form you that we started our campaign something like a week ago. 
If you look in your files you will see that we wrote you asking that 
you wire us if the terms of our letter were not satisfactory to you. 
We seem to have a different understanding in regard to this and I re- 
ceived a letter from your company stating that they would do what- 
ever the contract between the salesman and this bank authorized. The 
campaign is coming along nicely and we see no reason why you should 
go to the expense of sending an operator here. I see nothing in look- 
ing at the duplicate contract that would cause your company to have 
so many mistaken ideas about said contract as they seem to have had in 
this instance, but that is neither here nor there. We feel that we have 

lived up to this contract and we are going ahead with same. 
“Yours truly, 
‘John W. Jones, Cashier.’’ 


Plaintiff’s Exhibit J. 


**Chieago, Ill., Mareh 7, 1927. 

*‘Joplin State Bank, Joplin, Missouri. Gentlemen: Attention Mr. 
John W. Jones, Cashier. Your letter of March 3rd has been received 
and we were surprised to learn that you had started your campaign 
without the service of an operator. We have, of course, no objection 
to your doing this so long as you understand our guarantee to take 
back at cost any wallets left over after the campaign has been in op- 
eration six months was contingent upon your employing the services 
of one of our operators to manage the campaign. 
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‘You no doubt will get along all right by yourselves, but we know 
from experience that the success of any campaign of this kind depends 
to a very great extent on the way it is handled. That is the reason, 
and the only reason why we recommend that our customers use our 
operators rather than someone within the bank who may be inexperi- 
enced in salesmanship and not familiar with the best way to conduct 
a campaign. 

‘*We agree with you that there is no reason why there should be 
any mistaken ideas regarding the arrangement between your bank and 
this company, and insofar as the writer knows there was none. 

‘*The first of this year we were compelled, because of the expense 
involved, to change our operator’s fee from ten cents per wallet to 
twenty cents and in your case the salesman either forgot all about 
this or neglected to change the price on his order book. That is all 
there was to it so far as mistaken ideas are coneerned. All our eus- 
tomers have the option of paying for service at the rate of twenty 
cents per wallet, or on a basis of $10.00 per day for the actual time the 
operator remains in the bank. This explains a footnote which was 
added to your bill. In your case, however, we agreed that the old 
price of ten cents per wallet would prevail. 

‘*Now that you have taken things in your own hands we shall be 
glad to hear how you are getting along, just what you are doing, and 
the results you are getting. Please remember that we shall be glad to 
co-operate with you in every possible way. Don’t hesitate to call upon 
us for any suggestion or help that we ean give. 

‘Sincerely yours, 
‘*B. T. Moran, Ine. 
‘*B. T. Moran.”’ 


Plaintiff’s Exhibit K. 


‘Joplin, Mo., April 8, 1927. 

‘*B. T. Moran, Ine. Chicago, Ill. Gentlemen: If you will look in 
your files you will find a letter from us with the terms of our account 
with vou. 

‘*We can use two hundred of your banks and wallets, but cannot 
use the other three hundred. You will see by our letter that you were 
to wire us if our terms were not satisfactory, which you did not do so. 

‘*We are ready to ship back the three hundred and remit for all 
the stationery, but would not be interested in the purchase of the total 
five hundred. We have opened up over a hundred accounts and think 
we will use two hundred and will be willing to pay for them. 

‘*Yours truly, 
‘John W. Jones, Cashier.’” 


Plaintiff’s Exhibit L. 


‘Chicago, Illinois, April 12, 1927. 
‘‘Joplin State Bank, Joplin, Missouri. Gentlemen: Attention Mr. 
John W. Jones, Cashier. Regarding your letter of the 8th instant we 
would refer to our letter of January 15th in reply to your letter of 
January 12th in which the terms and conditions of our agreement with 
you were specifically set forth; also to our letter of February 15th and 
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March 1st requesting you to inform us when you will be ready to start 
your campaign, so that we could arrange to have our representative on 
hand to take charge of it in accordance with our agreement. 

‘*Our letter of January 15th constituted an acceptance of your or- 
der and plainly set forth the conditions on which it was accepted, and 
was followed by our subsequent communications February 15th and 
March Ist above referred to asking for information regarding the open- 
ing of your campaign which you failed to give us, thus making it im- 
possible for us to carry out the terms of our agreement regarding the 
service of our representative to conduct the campaign. 

“On March 7th on learning that you had started the campaign 
yourselves without the service of our representative, we informed you 
that our agreement to take back wallets unused after a period of six 
months would not hold under those conditions. You had full and ex- 
plicit notice that our agreement to do so was contingent upon the cam- 
paign being conducted by our representative, and when you undertook 
to disregard this condition you forfeited the right to make any such 
demand at this time. We believe in being absolutely fair with our cus- 
tomers and we believe in insisting that our customers be absolutely fair 
with us. Therefore, please understand that we will expect you to pay 
for the 500 wallets we shipped vou at the agreed price. We stand 
ready to do our part, and shall if you so desire, send an operator to 
conduct your campaign at the price agreed upon in our contract with 
you, namely: ‘10 cents per wallet ordered,’ over and above the purchase 
price of the wallets. letters and cards. This is absolutely final as far 
as we are concerned and we should appreciate it if you will let us hear 
from you promptly so that we may be advised regarding your position 
and know what to expect. 

‘Very truly yours, 
“*B. T. Moran. Ine, 
‘*B. T. Moran.”’ 


It is elementary law that there must be a meeting of the minds of 
the contracting parties before there is a binding obligation upon either 
of the parties. Let us consider the order and the correspondence in 
connection with this transaction to see if we ean ascertain just when 
there was a meeting of the minds, and what the terms of the contract 
were when they did meet. 

There certainly was not a completed contract when the order was 
signed on January 11, 1927, either with or without the agreement to 
take back unused banks and wallets at the end of six months, for this 
order was executed by the cashier of the bank and Mr. Carlin, the 
representative of the company. with the understanding that it was 
conditioned upon the O. K. of the plaintiff, for it contained these 
words: ‘‘Remarks—Pending wire of 0. K.’’ That could be considered 
as nothing more or less than a conditional order, depending upon a 
wire of acceptance or a rejection of the terms, and,was not such a 


meeting of the minds of the parties as to make a binding accepted con- 
tract. Sarran vy. Richards, 151 Mo. App. 656, 132 S. W. 285. The 
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eashier of the bank so understood it on January 12, 1927, for he on 
that day wrote and called attention to the additional writing on his 
copy of the order, and asked the company to mail its approval; on 
January 15, 1927, the plaintiff, in answer to the letter of January 12, 
advised the defendant that under the conditions therein expressed it 
would take back the unused banks and wallets at the end of six months, 
and the expressed conditions were that the bank ‘‘continue an active 
campaign for six months, if necessary; use our plan of distribution in 
connection therewith, distributing all the letters and cards necessary 
to cover all your depositors; and that the campaign be managed by one 
of our experienced operators as provided for in your order;’’ and fur- 
ther said, ‘‘On the presumption that this letter covers your require- 
ments, we are proceeding with the preparation of the supplies you 
ordered, and they will be shipped as promptly as possible.’’ The cash- 
ier wrote a letter on January 19, 1927, that the bank could not consent 
to the changes of terms suggested, and advised the plaintiff that its 
agent had said that it was optional with the bank as to whether or not 
an operator was furnished, and advised that the order be conceled if 
the terms were not satisfactory. Up to that time the parties had not 
agreed upon the terms, but the conditions of acceptance of the order 
had been plainly expressed by the plaintiff, and had been just as 
plainly denied by the defendant. 

The next letter was from the defendant, dated February 7, in which 
it acknowledged receipt of the invoice for the supplies, but called at- 
tention to the facet that there was a notation upon the invoice wherein 
the plaintiff was attempting to charge 20 cents per wallet for an oper- 
ator to come to Joplin and conduct the campaign, and plainly stated 
that it would not pay that amount, but stated further that it wanted 
the service of the plaintiff, but strictly on the basis it was bought, and 
further in the letter this language was used: ‘‘If you prefer not to 
send an operator but to guarantee to take back the unused wallets and 
dime savers, it will be alright with us.’’ This clearly shows that the 
bank had understood that an operator was to be furnished, if the plain- 
tiff was to take back the unused wallets, for it suggested that it would 
waive the furnishing of the operator if the plaintiff would guarantee 
to take back unused wallets at the end of six months. 

On February 10, the secretary of plaintiff company wrote the de- 
fendant that the plaintiff understood that the bank was to have an 
operator to put on the campaign, but whether it would be at a per 
diem basis or at the regular service fee would be decided at the start of 
the campaign, and suggested in that letter that Mr. Moran was out of 
the city, and asked that the defendant tell just what was its under- 
standing of the matter. And on February 12th the defendant sent its 
letter, marked ‘‘Exhibit F,’’ which copied the terms of the contract as 
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left with it, and in that letter said: ‘‘We are very desirous of going 
ahead with this campaign immediately, so if this is not satisfactory 
please wire us to that effect immediately.”’ 

The record fails to show that the plaintiff wired as suggested in the 
above letter, but on February 16, several days before the defendant 
started its campaign, the plaintiff wrote a letter, using this sentence, 
“‘The terms quoted in your letter of Feb. 12th are satisfactory to us, 
since they are the terms agreed upon,’’ and then explained that it was 
the company’s mistake in trying to change the charge from 10 cents 
to 20 cents per wallet for service charge. To us it appears clear that 
at this time the only controversy between the parties was whether or 
not the plaintiff would charge 20 cents or 10 cents per wallet for the 
service charge of an operator, and when the plaintiff wrote that it 
would accept the terms of 10 cents per wallet as offered by its agent, 
instead of 20 cents as written in the note on its invoice, the defendant 
then accepted the terms of the contract as finally O. K.’d by the plain- 
tiff. That was when the minds of the parties finally met, and the con- 
tract was consummated. There is no letter of the defendant expressly 
accepting it, but the order had gone in, the correspondence had been 
over the conditions under which the supplies would be shipped, the 
final understanding of a service charge of 10 cents per wallet had been 
reached, and the defendant accepted the shipment of supplies, which 
acceptance was as binding as if the defendant had written a final letter 
of acceptance. 

The defendant could hardly say that it accepted the shipment with 
the understanding that it was optional with it as to whether an oper- 
ator should be used, for in the letter of February 16 the plaintiff used 
this language, ‘‘Will you advise me immediately when you will be 
ready to start your campaign, so that we can arrange to have our 
representative on hand?’’ And this letter was received at least a week, 
and possibly two weeks, before the defendant started its campaign, for 
in defendant’s letter of March 3 it said, ‘‘We started our campaign 
something like a week ago’’; and when the cashier was testifying, when 
the trial court suggested that it would like to know when the work 
started, he said, *‘Off hand I would say we started about March 3rd.’’ 
But whether the campaign started March 3, or a week prior thereto, it 
was started more than a week after the defendant received plaintiff’s 
letter of February 16, containing the final condition of 10 cents per 
wallet as service charge, conditioned, as we think, that unused wallets 
would be taken back if an operator was used, and that they would not 
be taken back if the operator was not used. The acceptance and the 
use of the supplies under such conditions was just as binding upon 
the defendant as it would have been if the defendant had written a 
letter to that effect, and the defendant would not be permitted to ac- 
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cept said supplies under such conditions and use part of them, and at 
a later date change its mind about the matter and claim to be bound 

j under other terms and conditions. National Surety Co. v. Equitable 

a Surety Co. (Mo. App.) 242 S. W. 109, 111, and eases cited. 

There is no difference in the testimony of plaintiff and the defend- 
ant. The testimony of both goes to show that there was a difference 
for a while, but that difference was settled before the supplies were ac- 
cepted, and we think, since the testimony is all one way, that the court 
erred in refusing to give plaintiff’s declaration of law numbered A, 
which was a declaration that, under the pleadings and the evidence in 
the case, the verdict and judgment be for the plaintiff for the amount 
sued for in plaintiff’s petition. 

It is our opinion that the judgment should be reversed and the 
cause remanded, with direction that a judgment be entered for the 
plaintiff for the amount sued for in plaintiff’s petition, and it is so 
ordered. 


FAILURE OF BANK TO WHICH CERTIFICATE 
OF DEPOSIT WAS SENT FOR COLLECTION 
AND CREDIT 





Ashley State Bank of Ashley, N. D. v. City National Bank of Bismarck, 
N. D., United States Circuit Court of Appeals, 
32 Fed. Rep. (2d) 166 








| Where a bank, holder of a certificate of deposit, indorses it to 

| another bank unrestrictedly and forwards it to that bank for ‘‘eol- 
lection and eredit’’ and the latter bank fails, the proceeds being 
collected by the receiver, the remitting bank cannot claim that the 
failed bank was merely a collecting agent and that the remitting 
bank is entitled to the proceeds as a trust fund. 


Action by the Ashley State Bank of Ashley, N. D., against the City 
National Bank of Bismarck, N. D., and others. From an order dis- 
missing the bill, plaintiff appeals. Affirmed. 

Francis Murphy, of Fargo, N. D. (W. S. Lauder and Max W. Lau- 
der, both of Wahpeton, N. D., and W. H. Shure, of Fargo, N. D., on 
the brief), for appellant. 

J. A. Hyland, of Bismarck, N. D. (C. L. Foster, of Bismarek, N. 
D., on the brief), for appellees. 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 271. 
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LEWIS, C J.—Appellant was the owner of an interest-bearing 
certificate of deposit issued for the sum of $7,450.00 by the First State 
Bank of Wishek, North Dakota, which fell due on October 12, 1926. 
On that day it forwarded the certificate to the City National Bank of 
Bismarck, N. D., enclosed in a letter in which it said: ‘*We enclose for 
collection and ecredit.’’ The certificate was endorsed. 


‘*Pay City National Bank Bismarck N. Dak. or order. 
‘‘Ashley State Bank, 
““W. L. Johnson, Cashier.’’ 


The letter was received late that day. The next morning, October 
13, when the City National Bank opened it credited the aceount of the 
Ashley State Bank with the amount shown by the certificate, including 
accrued interest. It had been the custom of the two banks for a num- 
ber of years to do business in that way. The City National Bank 
would eredit all items received from the Ashiey State Bank immedi- 
ately upon receipt, reserving the right, however, as to all items which 
were not collected, to charge them back against the account of the Ash- 
ley State Bank. The Ashley Bank would draw on its account in the 
City National and its drafts were honored. Had it not given the Ash- 
ley Bank credit in its account with the City: National for the certificate 
of deposit that account would have been overdrawn at the close of 
business October 13. On October 13 the City National Bank sent the 
certificate of deposit to the Security State Bank of Wishek, N. D., for 
collection, and it was presented to the First State Bank of that place 
for payment the next day. A few minutes before the usual time for 
the City National Bank to open its doors for business on October 14, 
1926, it was notified by the chief national bank examiner at Minneap- 
olis not to open the bank for business that day and he would be out 
that evening and give instructions. <A receiver was soon thereafter ap- 
pointed and it did not open again. On October 14 the Ashley State 
Bank notified the First State Bank of Wishek, before the certificate of 
deposit was presented to it for payment, not to pay it, and it was not 
paid until some time thereafter when settlement was made with the 
receiver by the Security State Bank of Wishek, which had collected the 
certificate of deposit. The City National Bank was indebted to the 
Security State Bank when the former was closed and in settlement of 
accounts between it and the receiver of the City National Bank the re- 
ceiver received the sum of $2,393.76. The Ashley State Bank then 
brought this suit, claiming that the City National Bank was only its 
agent for the collection of the certificate of deposit, the title to the 
certificate remained in the Ashley State Bank, and that when the re- 
ceiver of the City National collected the certificate he took and holds 
the proceeds as the plaintiff’s trustee, and judgment was asked against 
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him therefor. After hearing the testimony the court dismissed the bill 
and plaintiff has appealed. 

The effect of a general indorsement under the facts set forth is 
stated in Douglas v. Federal Reserve Bank, 271 U. S. 489, 46 S. Ct. 
554, 70 L. Ed. 1051, thus: 

‘*For when paper is indorsed without restriction by a depositor, and 
is at once passed to his credit by the bank to which he delivers it, he 
becomes the creditor of the bank; the bank becomes owner of the paper, 
and in making the collection is not the agent for the depositor.’’ 


This principle was again recognized in Equitable Trust Co. v. Roch- 
ling, 275 U. S. 248, 48 S. Ct. 58, 72 L. Ed. 264. 

Ilowever, appellant insists that the letter transmitting the certifi- 
eate of deposit shows that it employed the City National Bank as its 
collection agent only. In that connection the request that the City 
National give it credit for the certificate seems to be ignored. But the 
course of business between the two banks would be enlightening as to 
the capacity in which the City National received and handled the cer- 
tificate of deposit if no request for credit had been made. The Ashley 
Bank carried a depositor’s account in the City National and checked 
against that account. The mail which carried the certificate of de- 
posit to the City National Bank passed through Wishek. The out- 
standing checks of the remitting bank drawn on the City National 

sank would have more than exhausted its deposits in the latter had it 
not sent the certificate of deposit for credit to the City National. The 
uniform course of dealing between the two banks, the letter transmit- 
ting the certificate of deposit, the unrestricted indorsement, and the 
circumstances under which the certificate was transmitted convinced 
the trial court that the City National was not acting merely as a col- 
lection agent for the Ashley State Bank, and that when the Ashley 
Bank indorsed and transmitted the certificate it did so with the in- 
tention of disposing of the certificate to the City National and obtain- 
ing credit in its depositor’s account for the amount thereof. Clearly 
the City National took that view of the transaction and acted accord- 
ingly. It is our opinion that the greater weight of the evidence sus- 
tains that conclusion. 

It is also argued that the City National acted fraudulently in plac- 
ing the certificate of deposit as a credit to the Ashley State Bank when 
the former was insolvent. St. Louis, ete., R. Co. v. Johnston, 133 U. 8. 
566, 10 8. Ct. 390, 33 L. Ed. 683, is relied on. But there is no proof 
that the managing officers of the City National knew that it was in- 
solvent prior to October 14, when the national bank examiner took 
charge of it, and their testimony strongly indicates that it was then 
financially able to continue its business. 

The order of dismissal is therefore affirmed. 
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LIFE TENANT ENTITLED TO STOCK DIVIDEND 





In re Graham’s Estate, Supreme Court of Pennsylvania, 146 Atl. 
Rep. 111 





Where shares of stock are left in trust to pay the income to 
successive life tenants as beneficiaries, there is a presumption that 
an extraordinary or stock dividend is payable to the party entitled 
at the time to receive the income. This presumption, however, must 
yield to proof of adverse facts. : 


In the matter of the estate of John S. Graham, deceased. From 
a decree distributing an extraordinary dividend to life tenant pur- 
suant to a petition of the Fidelity-Philadelphia Trust Company, suc- 
cessor to the Fidelity Trust Company, trustee, John 8. G. Dunne ap- 
peals, opposed by Henrietta C. Barr. Affirmed. 

See also, 144 A. 427. 

Joseph H. Shoemaker, of Philadelphia, for appellant. 

Charles Myers and John Hampton Barnes (of Barnes, Brinton & 
Biddle), both of Philadelphia, for appellee. 


KEPHART, J.—The Philadelphia Trust Company, as trustee in 
the estate of John 8. Graham, held 100 shares of stock of the company, 
the income from which was to be paid to successive life tenants as 
beneficiaries. The Philadelphia Trust Company was merged with the 
Fidelity Trust Company as the Fidelity-Philadelphia Trust Company. 
As a result of the merger, 150 shares of stock were delivered to the 
trustee. In adjudicating its account, the auditing judge held that the 
additional 50 shares was an extraordinary stock dividend, distributable 
as such. Of course, neither appellant’s nor appellee’s counsel, who 
respectively represent the first life tenant’s heirs and the present life 
tenant in remainder, contests the validity of this holding, and, as the 
representative of the residuary legatees, the ultimate remaindermen, 
did not except to the finding nor appeal, the question as to the char- 
acter of the dividend is now closed. In passing, we may say the record 
shows that the intact value of the trust estate at the death of John S. 
Graham is not affected, nor will it be disturbed by the allotment of the 
50 shares as an extraordinary dividend, whatever its disposition may 
be. The court below awarded it to the present life tenants. 

It is appellant’s contention that, inasmuch as the extraordinary 
dividend was declared in part from earnings that had accrued during 
the lifetime of the first beneficiary, it should be apportioned between 
the heirs or legal representatives of the first life beneficiary and the 
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life beneficiary in remainder, as the earnings of the company during 
the first life tenaney bore to the total earnings, up to the date of the 
dividend. This is claimed under the authority of In re MeKeown’s 
Estate, 263 Pa. 78, 106 A. 189, and In re Nirdlinger’s Estate, 290 Pa. 
457, 139 A. 200, 56 A. L. R. 1303, followed by In re Packer’s Estate 
(No. 1) 291 Pa. 194, 139 A. 867, and Jones v. Integrity Trust Co., 292 
Pa. 149, 140 A. 862. 

Where one claims from an estate, he must show such facts as will 
warrant a distribution to him. Here the court below distributed an 
extraordinary dividend; where there is a dispute as to the individual 
entitled to such a dividend, before that individual may be determined, 
the facts on which the dividend rests, as they bear on the primary 
question, must first be taken into account. Ordinarily the person to re- 
ceive is controlled prima facie by the rule that an extraordinary or 
stock dividend is presumptively payable to the party entitled to the 
income when the dividend is declared, but this presumption must yield 
to proof of adverse facts. In re MeKeown’s Estate, 263 Pa. 78, 86, 
106 A. 189, that is, proof of the manner in which the dividend is made 
up, and that its existence will not injure the original investment or 
intact value. Here the first thing to be done was to establish earnings 
during the lifetime of the first taker that were reflected in the stock 
dividend. 

It is agreed that the intact value of the stock at testator’s death 
was $354 a share, and that the value per share after the merger was 
#472; it is also agreed the value immediately before the merger, in 
1926, was approximately $700 per share; but there is no evidence to 
show earnings to the first life tenant’s death, and the value for each 
share at that time is not stated. It was thus found by the court below: 
“It does not appear whether any of these undivided profits were 
earned in the lifetime of the first beneficiary.’’ The stipulation of 
facts throws no light on the question, and we cannot reason it from the 
trial balanee submitted. The gain in surplus does not always represent 
earnings, as that term is understood, nor does its mere presentation in 
evidence throw the burden on the accountant to explain the several 
items that make it up. It may not be attributable solely to the natural 
earnings of the stock, for it may in part represent other items of in- 
crease not attributable to stock earnings; it may, indeed, state the en- 
hanced or present-day value of bonds purchased. From this same sur- 
plus are properly deductible losses on account of bad loans or other 
investments accruing during the period of the first life tenancy. Sur- 
plus often becomes in part or in whole a matter of bookkeeping. There 
may be cases where better evidence is not available or through other 
circumstances it may be used to establish a fact, but we are here con- 
sidering the division of a testator’s property, where the desired course 
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of distribution is in opposition to a legal presumption. We have no 
evidence of earnings, and, before the principal question is considered, 
we may be met with another question which need not now be discussed. 
As it is, any decision on the main point presented by appellant will not 
be discussed. 

It is urged, however, that the judgment should be affirmed as was 
that in Re Nirdlinger’s Estate, without prejudice to appellant’s right 
to prove his case in the court below, but the situations are not at all 
alike. In Re Nirdlinger’s Estate, a definite sum was fixed as to the 
earnings during the life tenaney, and it was so considered by the court 
below. As the sum was contested here, because of the manner in which 
it was treated by the court below, manifestly the life tenant should not 
have been precluded under such circumstances from submitting his 
full case. If we do as appellant now suggests, we would be compelled 
to follow the same course whenever a case was decided adversely for 
want of evidence. That is not and should not be the practice. 

The decree of the court below is affirmed, with costs. 


APPLICATION OF DEPOSIT TO UNMATURED 
NOTE 


Citizens’ Bank & Trust Co. v. Turner, Court of Appeals of Alabama, 
122 So. Rep. 311 





A bank may not apply a deposit to the satisfaction of a note 
on which the depositor is liable prior to the maturity of the note. 
In this case the plaintiff, as administratrix of one MeCully, made 
a demand on the defendant bank for a deposit standing in Me- 
Cully’s name of $501.20. This demand was made on May 1Ith. 
The bank refused on the ground that McCully was liable on a note 
which would fall due on May 13th. It was held that the bank could 
not justify its refusal by contending subsequently that the claimant 
was not entitled to payment because she did not, at the time of 
making the demand, produce her letters of administration. It was 
accordingly held that the plaintiff was entitled to recover the en- 
tire amount of the deposit. 


Action by Annie Tera Turner, as administratrix of the estate of 
L. C. MeCully, deceased, against the Citizens’ Bank & Trust Company, 
to recover money on deposit in bank. From a judgment for plaintiff, 
defendant appeals. Affirmed. 





NOTE—VFor similar decisions see Banking Law Journal Digest ‘(Third 
Edition) § 608. 
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Certiorari denied by Supreme Court in Citizens’ Bank & Trust Co. 
y. Turner, Adm’x. 122 So. 312. 
D. L. Rosenau, Jr.,-of Athens, and E. W. Godbey, of Decatur, for 
appellant. 


J. G. Rankin, of Athens, for appellee, 


RICE, J.—In this case one MeCully had on deposit in appellant 
bank $501.20, subject to his order. MeCully died April 16, 1926, and 
plaintiff was duly appointed administratrix of his estate April 29, 
1926. On May 11, 1926, plaintiff called at defendant bank and had 
some conversation with its president looking to the transfer of the de- 
posit to her name or the withdrawal of it. While it may be conceded 
that the banker stipulated for any such credentials as he was entitled 
to—though plaintiff’s testimony tends to show an unreasonable demand 
—yet the whole evidence is susceptible of no other interpretation than 
that a withdrawal of the fund was conditioned upon the payment by 
plaintiff of a note signed jointly by one G. W. Ball and MeCully, in 
the sum of $100, in defendant’s favor, and due and payable May 13, 
1926. Later on the same day, May 11th, plaintiff gave a check on said 
deposit in the sum of $500, made payable to Farmers’ & Merchants’ 
Bank of Athens., and signed by her as administratrix of the estate of 
said MeCully. On presentation during banking hours its payment 
was refused. It was then presented by a commercial notary. De- 
fendant requested and was granted an hour’s time within which to 
make answer. By its written answer it declined to pay upon the sole 
stated ground that ‘‘there are not sufficient funds to the eredit of L. 
C. MeCully, deceased, to meet said check because of a note executed 
by L. C. MeCully and G. W. Ball, jointly, in favor of Citizens Bank 
& Trust Co., Athens, Ala., for $100.00 which note is unpaid and which 
note for $100.00 Citizens Bank & Trust Company claims as a set-off 
against the funds that are standing on its books to the credit of L. C. 
McCully, deceased.”’ 

Suit was instituted the following day, May 12, 1926. The trial was 
had on March 30, 1927. Long after the institution of suit, and prior 
to the trial, an amount sufficient to pay the note in question was left 
by Ball with the defendant bank. 

At plaintiff’s request the trial court instructed the jury as follows: 
“If you believe the evidence your verdict should be for the plaintiff, 
and you should assess her damages at $500.00 with interest from May 
11, 1926.’’ 

The verdict responded to this charge. Said charge, obviously, was 
the affirmative charge on plaintiff’s amended fourth count, which al- 
leged the existence of the deposit, the death of the depositor, plaintiff’s 
appointment as administratrix of his estate, her demand for payment, 
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through the $500 check presented during banking hours, its refusal, 
demand for payment by a notary, and his protest for non-payment. 
Other counts remaining in the case claimed the full amount of the de- 
posit and were predicated upon other demands. While numerous 
grounds of demurrer were interposed to the several counts of the com- 
plaint, the judgment entry shows no ruling thereon; it being only 
shown that an additional demurrer filed after amendment of the com- 
plaint was overruled. The principal objection taken by this additional 
demurrer was that the complaint failed to aver that plaintiff, in de- 
manding payment of defendant bank, produced credentials of her ap- 
pointment as administratrix of the estate of the deceased depositor. 
Several pleas, demurrers to all of which were sustained, assert that 
plaintiff failed to produce credentials of her appointment. Neither of 
these pleas averred that the refusal to honor the check was on account 
of the matters set up. Another plea sought to justify refusal, by de- 
fendant’s right to set off the unmatured Ball note against the deposit. 

There are many errors assigned upon the rulings of the court on 
pleading, admission of evidence, and the giving and refusal of request- 
ed charges. But the real meritorious questions in the case are these: 
(1) Was the defendant bank in the exercise of its legal right in setting 
off the Ball note against the McCully deposit? (2) If not, then, was the 
production by plaintiff of the credentials of her appointment as such 
administratrix a condition precedent to her right to maintain the suit 
against the bank for failure to pay, regardless of the reason upon 
which refusal was based? 

As a general rule, in order that a bank may apply a deposit to an 
indebtedness of a depositor to it, the indebtedness must be due and 
payable. 3 R. C. L. 592; 7 C. J. 655; Birmingham Nat. Bank v. 
Mayer, 104 Ala. 634, 16 So. 520; First Nat. Bank v. Minge, 186 Ala. 
405, 64 So. 957. By analogy of the cases supra, and upon considera- 
tion of the authorities generally, we conclude that a bank has no right 
to set off an indebtedness of a deceased depositor, maturing after his 
death, against the administrator or representative of the depositor at- 
tempting, prior to maturity of said indebtedness, to recover the de- 
posit; there being no question of insolvency of the deceased depositor’s 
estate, nor any other special circumstances shown. 3 R. C. L. 593; 24 
R. C. L. 840. 


Conceding the right of a bank to require a personal representative 
to produce letters of administration as a condition to the withdrawal 
of funds of a deceased depositor, and that a failure of the personal 
representative to comply with such requirement would justify the 
bank’s refusal to pay; yet where the refusal of the bank to pay is 
predicated upon a denial of liability or an asserted prior right or lien 
to or upon the deposit, though coupled with a stipulation for produec- 
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tion of his letters, a failure to produce said letters will not defeat the 
right of such personal representative to maintain an action against the 
bank for the deposit. A denial of liability would render such produc- 
tion futile, and the law does not require the doing of a useless thing. 
See 7 Corpus Juris, p. 664. 

We adhere to our conclusion that the plaintiff was entitled to the 
affirmative charge given at her request. 

This opinion is substituted for the one heretofore handed down, 
and the application for rehearing is overruled. 

Application overruled. 


SAVINGS BANK NOT LIABLE IN PAYING 
FORGED DRAFT 





Daivish v. Farmers’ & Mechanics’ Savings Bank, Supreme Court of 
Minnesota, 225 N. W. Rep. 100 





A savings bank is not liable to a depositor in paying a forged 
draft on the depositor’s account unless it failed to use ordinary 
care in making the payment. 

In this case the alleged forged draft was sent to the defendant 
by another bank through the mail. The defendant did not pay the 
draft until it had sent back to the forwarding bank a questionnaire 
to be answered by the supposed depositor. The defendant also with- 
held payment until the forwarding bank guaranteed the supposed 
depositor’s signature. 


Action by Mary Daivish against the Farmers’ & Mechanics’ Savings 
Bank of Minneapolis. From an order granting defendant a judgment 
non obstante, plaintiff appeals. Affirmed. 

Hyman M. Juster and Schwartz & Halpern, all of Minneapolis, for 
appellant. 

G. G. Cowie, of Minneapolis (Kingman, Cross, Morley & Cant and 
Edwin D. Ford, Jr., all of Minneapolis, of counsel), for respondent. 


WILSON, C. J.—Plaintiff appealed from an order granting de- 
fendant judgment non obstante. 

Plaintiff was born in Roumania in 1860. In 1922 she had $954 in 
her account with defendant which she opened in 1913 when she came 
to America. She was uneducated and signed by her mark. She lived 








NOTE — For similar ‘decisions see Banking Law Journal Digest (Thire 
Edition) § 1121. 
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near Hackensack, Minn., in the home of her stepdaughter, whose hus- 
band was Constantine Gilia. In December, 1922, Gilia was required to 
give a bond. Plaintiff drew $500 from her said account to use in in- 
demnifying one of Gilia’s sureties, E. N. Barthelemy, the cashier of the 
Hackensack State Bank. This withdrawal was made by draft signed 
by plaintiff’s mark and payable to the Hackensack State Bank. 

About May 14, 1923, defendant received through the mail from the 
Hackensack State Bank an order payable to the latter bank for $454.52 
purporting to be signed by plaintiff by her mark which was witnessed 
by Jennie Mellon and C. E. Barthelemy. Plaintiff’s passbook accom- 
panied it. The order was paid under the circumstances hereinafter 
stated. Plaintiff now claims that she never signed the order, that it 
was a forgery, and she seeks to recover from defendant the amount. 
The evidence in the case made the issue of forgery a jury question, and 
its verdict for plaintiff in that respect may stand though its correct- 
ness is subject to serious doubt. 

As a matter of publie policy, the rule is that a savings bank in 
relation to funds on deposit is liable to its depositors for want of or- 
dinary care only. Fiero y. Franklin Savings Bank, 124 Mise. Rep. 38, 
207 N. Y. 8S. 235; Bulakowski v. Philadelphia Savings Fund Society, 
270 Pa. 538, 113 A. 553; Commonwealth Bank v. Goodman, 128 Md. 
452, 97 A. 1005; Kirshkan v. N. Y. Savings Bank 93 Mise. Rep. 52, 
156 N. Y. S. 298; 7 C. J. 871, § 919, cases cited note 20; Kelley v. 
Buffalo Savings Bank, 180 N. Y. 171, 72 N. E. 995, 69 L. R. A. 317 
and note, 105 Am. St. Rep. 720. It would be impracticable and un- 
wise to impose any higher degree of care on a savings bank. Kelley v. 
Buffalo Savings Bank, 180 N. Y. 171, 72 N. E. 995, 69 L. R. A. 317, 
105 Am. St. Rep. 720; 7 C. J. 871; § 919. 

There is some confusion in the authorities as to where the burden 
of proof lies in a ease of tliis character. But this action is one to re- 
cover money. It rests upon contract. If plaintiff relied upon de- 
fendant’s negligence, she would have to prove it. She does not. The 
question of negligence comes into the case because of defendant’s claim 
of payment to a third party under such circumstances of care and 
diligence as to relieve it of liability. In establishing such a defense the 
burden of proof is upon the defendant to show that it exercised rea- 
sonable care and diligence under the cireumstanees. Noah y. Bowery 
Sav. Bank, 225 N. Y. 284, 122 N. E. 235. 

When the evidence as to the alieged negligence is undisputed, and 
is conclusive, that is, not permitting different inferences, the question 
presented is one of law, otherwise it is one of fact. 

A consideration of this question in the instant case requires an 
additional statement of the facts and circumstances. The bank’s pre- 
vious payment of the $500 was satisfactory. The second order came 
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through the same channel and was in substantially the same form. 
The passbook accompanied each order. This book has printed in it: 
‘If this book is lost give immediate notice to the bank; personally, if 
possible; otherwise by letter.’’ 

Under the head of Rules and Regulations in the passbook, it is 
stated that withdrawals are not allowed unless the passbook is pro- 
duced. Paragraph V of the rules states: 

‘The depositor is responsible for the safe keeping of his passbook 
and the withdrawal of his money by the proper party and‘ must use 
every endeavor to prevent the production of his passbook to the bank 
by a person not authorized to do so. While the bank reserves the right 
to require a written receipt or order from the depositor, nevertheless, 
unless notice of the loss, destruction or detention from the depositor of 
his passbook or the death of the depositor shall have been previously 
given to the bank, a payment made by the bank to a person producing 
the book, whether with or without the depositor’s authority or receipt 
or order, shall be deemed a valid payment to the depositor.’’ 


This rule is binding upon plaintiff, though it does not relieve the 
bank from ordinary care, but as bearing upon its care it is important 
that no notice had been given that the book had left the control of the 
owner. Her apparent control was magnified by past experience. 

When plaintiff opened her account with the bank in 1913, she, like 
all depositors therein, was required to fill out a questionnaire wherein 
she gave her birthday as ‘*‘ Aug. 1860.’’ Upon receiving the order for 
$454.52 on May 15, 1923, the bank did not honor it. It was signed by 
mark. It was returned with a test card or questionnaire calling for 
substantially the same information disclosed by the original ques- 
tionnaire. This was filled out and returned with the order to de- 
fendant. On this questionnaire, after the word ‘‘Birthday’’ were 
written the words: ‘‘Not known.’’ This little diserepaney from the 
answer made ten years before caused the defendant to again return 
the order to the Hackensack Bank for the reason: ‘‘When money was 
deposited this party gave the month and year of her birth. Answers 
on slip not satisfactory. If you know this party and will guarantee her 
signature by X mark we will pay it.’’ 

Under date of May 21, 1923, the Hackensack Bank wrote defendant: 

‘“As Mary Daivish, whose signature by X mark appears on our 
customer’s draft on yourselves in the amount of $454.52 is personally 
known to the officers of this bank who witnessed her mark, we feel at 
liberty to and do guarantee her signature. 

‘Trusting there will be no further delay in this matter, as Mrs. 
Daivish wishes to use this money at once.’’ 


Thereupon defendant sent the money. May it now be said that it 
was negligent? If so, because of what? Appellant’s counsel says it 
was negligent because it did not refuse to pay the money. That is to 
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judge the transaction by subsequent events. What more could or would 
an ordinary prudent man in the operation of a savings bank have done 
under similar circumstances? 

The depositor was an uneducated person, a long distance away. 
Obviously she held an humble station in life. The bank enjoying her 
patronage was undoubtedly anxious to serve her without putting her 
to any unnecessary expense. Would it have been reasonable for it to 
have required this woman to come from Hackensack to Minneapolis to 
draw her money? We think not. That would have been a harsh and 
unreasonable requirement. As the bank saw the situation, plaintiff 
had put her passbook in the hands of the Hackensack Bank, which had 
previously properly had it for a withdrawal. A savings bank cannot 
act capriciously. It owes a duty to the depositor to pay when a proper 
demand is made. What was there to create an honest doubt as to the 
propriety of complying with the demand made? An unreasonable re- 
fusal would subject it to liability for damages which might result. 
There was nothing to cast suspicion upon the order. Yet the defendant, 
perhaps exercising a high degree of care, recognizing the slight differ- 
ence in the statements relative to her birth day, took the cautionary 
measures indicated. 

At the time of this transaction the Hackensack State Bank was a 
going concern. The guaranty was not solely for the benefit of defend- 
ant. It was not to indemnify for loss, but it was directed to plaintiff’s 
identity and the genuiness of her signature. This requirement is in- 
dicative of very great care, and the conduct of the Hackensack Bank in 
giving the guaranty is very persuasive and convincing proof that the 
order was genuine and worthy of being honored. Banks necessarily 
know what it means to guarantee the identity of a drawer and the 
genuineness of a signature. Yet the Hackensack Bank was willing to 
and did do this without hesitation. How could defendant, in the face 
of such manifestation of faith and confidence by the bank which knew 
the facts, longer refuse to honor the order? Upon what ground could 
it have justified such refusal? It does not insure the funds on deposit, 
and is not expected to exercise the highest degree of care. The degree 
of care required of it differs from that required of commercial or dis- 
count banks. It seems to us that defendant’s conduct commends it as 
a careful, safe, and conservative financial institution; and that there is 
not sufficient evidence in the case to support a finding that it failed to 
exercise ordinary care. Moler v. State Bank of Bigelow et al. (Minn.) 
23 N. W. 780 (filed February 21, 1929) ; Campbell v. Schenectady Sav- 
ings Bank, 114 App. Div. 337, 99 N. Y. 8. 927; Commonwealth Bank v. 
Goodman, 128 Md. 452, 97 A. 1005; Sullivan v. Lewiston Institute of 
Savings, 56 Me. 507, 96 Am. Dee. 500. 

Affirmed. 
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PURCHASER CANNOT ENFORCE STOLEN 
TRAVELER’S CHECKS 


City National Bank of Galveston v. American Express Co., Commission 
of Appeals of Texas, 16 S. W. Rep. (2d) 278 


Where blank traveler’s checks are stolen from a bank, filled out 
and transferred, they cannot be enforced against the company which 
issued them, even by a holder in due course. 

The reason is found in Section 15 of the Negotiable Instruments 
Law which provides as follows: 

‘“Where an incomplete instrument has not been delivered, it 
will not, if completed and negotiated without authority, be a valid 
contract in the hands of any holder as against any person whose 
signature was placed thereon before delivery.’’ 


Suit by the City National Bank of Galveston against the American 
Express Co. and another. Judgment in plaintiff’s favor against de- 
fendant named was reversed and remanded by the Court of Civil Ap- 
peals [7 S. W. (2d) 886], and plaintiff brings error. Judgment of 
Court of Civil Appeals affirmed. 

McDonald & Wayman, H. E. Kleinecke, Jr., and Louis J. Dibrell, 
all of Galveston, for plaintiffs in error. 


Armstrong & Cranford, of Galveston, for defendant in error. 


HARVEY, P. J.—This suit was brought by the City National Bank 
of Galveston against the American Express Co. and Joe Varnell on 
certain ‘‘Traveler’s Cheques.’’ The instruments declared upon and 


introduced in evidence are similar in form, varying only in serial num- 
ber and amount. The form of the instruments is as follows: 


“U. S. Dollar Traveler’s Cheque A3,035,440 Three Cipher Three 
Five Four Four Cipher When countersigned below with this signa- 
ture: W. L. Hines Jun 11, 1923 Before cashing write here city and 
date. American Express Company At its paying agencies. Pay this 
Cheque from our Balance to the order of City National Bank, Galves- 
ton, Tex. $10.00. In United States Ten Dollars In all other countries 
at current buying rate For Bankers’ Cheques on New York Counter- 
sign here in presence of person cashing. W. L. Hines Jas. F. Fargo 
Treasurer This cheque is redeemable only at the Company’s Offices 
and Bankers in United States.’’ 


NOTE —For similar decisions see Banking Law Journal Digest (Third 
Edition) § 319. 
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On the margin of each check was printed the following words: 
‘‘Guard your traveler’s cheques as you would money. When cashing 
fill out cheque completely and countersign.”’ 

James F. Fargo was treasurer of the express company, and as such 
was duly authorized to sign the checks, as he did, in behalf of the ex- 
press company. 

The defendant Joe Varnell made no defense, but asserted the lia- 
bility of the express company under the checks by adopting the plead- 
ings of the plaintiff bank. The express company denied liability under 
the checks on the ground that the instruments had never been delivered, 
in that same had been stolen from the agent of the express company, 
the First National Bank of Barnsdall, Okl., while they were incomplete, 
and had been subsequently completed and negotiated without authority. 

At the trial, the express company offered testimony to prove that 
the checks were taken by bank robbers, with force and arms, from the 
custody of the Oklahoma bank; that at the time they were so taken 
they were in the form above shown, except that no signature appeared 
in the spaces where the name ‘‘W. L. Hines’’ appears written on the 
instruments, and no date, and the name of no payee appeared on the 
instruments; that afterwards the blank spaces in the checks were filled 
in without authority from either the express company or the Oklahoma 
bank; that the checks in the incomplete form just stated had been 
placed by the express company in the custody of the Oklahoma bank, 
with authority in the latter bank to put same in circulation by having 
the person to whom the checks might be issued sign his name in the 
blank space for that purpose in the upper left-hand corner of each 
instrument; that the blank checks were held in custody by the Okla- 
homa bank under the terms of the following instrument, executed by 
said bank, to wit: 

‘Received in trust from the American Express Company as fol- 
lows:—(Desecribing the cheques). The undersigned accepts responsi- 
bility for the safekeeping of said cheques and the due issue thereof, 
and agrees to account to the American Express Company therefor, and 
for the proceeds received from the sale thereof. The said cheques, 
until sold and the proceeds thereof when sold, shall at all times remain 
the property of the American Express Company. The First National 
Bank, Barnsdall, Oklahoma, H. O. MeSpadden, Cashier.’’ 


On the objection of the Galveston bank, all the above-stated testi- 
mony offered by the express company was excluded from evidence. 

The record discloses that, shortly after the robbery occurred, one 
of the robbers was in Galveston, with the stolen checks in his possession. 
He had previously signed the name ‘‘W. L. Hines’’ in the upper left 
corner of each instrument. He induced Joe Varnell to cash all said 
checks. He transferred the checks to Varnell, and at the time of the 
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transfer countersigned each check with the signature ‘‘W. L. Hines’’ 
in the lower left-hanr corner of the instrument. Afterwards, on June 
11, 1923, Varnell negotiated the checks to the Galveston bank, receiving 
from said bank the face value of each check. At the time the latter 
bank acquired the checks, it filled in the two remaining blank spaces 
on each check, by filling in one space with the date then current, and 
the other with the name of said bank as payee. The Galveston bank, 
in acquiring the checks, acted in good faith, and without knowledge 
that the checks had been stolen, or that same had not been duly issued 
or delivered by the express company. The trial court rendered judg- 
ment in favor of the Galveston bank against the express company and 
Joe Varnell for the amount of the checks. The. latter prosecuted no 
appeal from the judgment rendered in favor of the bank against him, 
and makes no complaint in that respect. The express company ap- 
pealed from said judgment. The Court of Civil Appeals reversed the 
judgment of the trial court and remanded the cause. 7S. W. (2d) 886. 

The question upon which a proper disposition of this appeal turns 
has reference to the action of the trial court in excluding from evidence 
the testimony offered by the express company, as shown above. 

It may as well be said at the outset that in our opinion the Galves- 
ton bank is a holder in due course. The blank spaces, which appeared 
on the face of the instruments when they came into the hands of this 
bank did not show that the instruments were wanting in any material 
particular as completed negotiable instruments. We speak of those 
spaces for the date and name of the payee. By implication arising 
from the peculiar nature of the instruments, and from their general 
tenor, authority was conferred by the maker upon any holder to fill 
in these blank spaces after the instruments were delivered by the maker. 
It appeared from the face of the instruments that the existence of these 
blank spaces did not render the instruments ‘‘ineomplete,’’ as contem- 
plated by the statute now to be noticed. 

Section 15, art. 5932 (being part of the Negotiable Instruments 
Act), provides as follows: ‘‘Where an incomplete instrument has not 
been delivered, it will not, if completed and negotiated without author- 
ity, be a valid contract in the hands of any holder as against any per- 
son whose signature was placed thereon before delivery.’’ 

The testimony which was excluded by the trial court would have 
shown, if same had been admitted in evidence, that, at the time the 
checks were stolen, the blank space for a signature which appeared in 
the upper left corner of each instrument, was unfilled. Lacking this 
signature, the instruments were ‘‘incomplete,’’ within the meaning of 
the above statute. The absence of a signature in the space just men- 
tioned rendered each of the instruments materially deficient; for, with- 
out a signature there, each instrument was lacking of the sign, required 
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by the context, that liability of the maker had arisen, and that ne- 
gotiability had been imparted to the instrument. 

The excluded testimony would have shown that the instruments, 
thus incomplete, had not been ‘‘delivered’’ by the express company or 
the Oklahoma bank at the time of the robbery. The Galveston bank 
contends that the placing of the incomplete instruments, duly signed 
by the express company, in the custody of the Oklahoma bank, with 
authority in the bank to complete them and put them into circulation, 
constituted a delivery within the meaning of the above statute. In 
support of this contention, that portion of article 5948 which reads as 
follows is cited (same being part of the Negotiable Instruments Act) : 
‘In this Act, unless the context otherwise requires: . . . ‘Delivery’ 
means transfer of possession, actual or constructive, from one person 
to another.’’ But this contention is regarded as unsound. The ex- 
cluded testimony would have shown that, with respect to the checks, 
the Oklahoma bank was the agent of the express company. In legal 
contemplation, that bank’s possession of the checks was the possession 
of the express company. Consequently, with the fact of this agency 
proved as proposed, it could not be said that the placing of the checks 
in the custody of said bank, by the express company, constituted such 
a transfer of possession as is contemplated by the last-quoted statutory 
provision. 

When the instruments were placed in the custody of the Oklahoma 
bank, they were in such form that nothing else was needed to put them 
in complete form than a signature which could be readily supplied by 
any stranger who might gain possession of them. It is urged that the 
express company is chargeable with negligence in placing the checks in 
the custody of the bank in this form, and that, because of such negli- 
gence, the express company is estopped from claiming the protection 
of section 15 of article 5932. The express company is not chargeable 
with negligence in this respect. General knowledge that banks are 
robbed sometimes does not charge any man with lack of prudence in 
committing incomplete instruments, though duly signed by him as 
maker, to the custody of a particular bank. Nor is it thought that the 
express company, by placing the incomplete instruments with the bank, 
assumed the risk of liability arising against the company on account 
of the incomplete instruments being taken by robbery and subsequently 
completed and negotiated by the robbers. 

The record before us presents no element of estoppel as against the 
express company. The exclusion of the testimony in question con- 
stitutes material error, For this testimony, if found to be true, and in 
the absence of grotinds for estoppel, would have established a complete 
defense for the express company, under the provisions of section 15, 
art. 5932, of the statutes. In reaching this conclusion we have not 
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overlooked the clause of section 16 of the same article which reads as 
follows: ‘‘But where the instrument is in the hands of a holder in due 
course, a valid delivery thereof by all parties prior to him so as to 
make them liable to him is conclusively presumed.’’ We are satisfied 
that this clause was not intended by the Legislature to qualify the 
language contained in section 15. 

We have found no decision of any court of last resort which in- 
volves the application to a state of facts such as presented in this ease, 
of those provisions of the Negotiable Instruments Law which are con- 
tained in the sections of our statutes hereinabove mentioned. 

We recommend that the judgment of the Court of Civil Appeals, 
reversing the judgment of the trial court and remanding the cause, 
be affirmed. 


RIGHT OF FOREIGN BANKING COMPANY TO 
CERTIFICATE IN ILLINOIS 


People ex rel. Bankers Co. of New York v. Stratton, Supreme Court 
of Illinois, 167 N. E. Rep. 31 


Section 83 of the General Corporation Act of Illinois provides 
that no foreign corporation shall receive a certificate of authority 
to do business in Illinois which has as part of its name the word 


‘‘bank’”’ or ‘‘banking.’’ It was held that a corporation named 


‘Bankers Company of New York’’ was not entitled to a certificate. 


Mandamus by the People, on the relation of the Bankers’ Company 
of New York, against William J. Stratton, Secretary of State. Writ 
denied. 

Chapman & Cutler, of Chicago (Charles M. Thomson, of Chicago, 
of counsel), for petitioner. 

Osear E. Carlstrom, Atty. Gen. (David J. Kadyk, of Springfield, 
of counsel), for respondent. 


DIETZ, J.—This case arises upon a demurrer to an original peti- 
tion for a writ of mandamus filed by leave of court on behalf of a 
foreign corporation named ‘‘Bankers Company of New York,”’’ against 
the seeretary of state, to compel him to grant it a certificate of author- 
ity to transact business in Illinois. The ground of the demurrer is that 
the name of the corporation comes within the class prohibited by sec- 
tion 83 of the General Corporation Act (Smith-Hurd Rev. St. 1927, 
¢, 32), the material portion of which is as follows: ‘‘No foreign cor- 
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poration shall receive a certificate of authority which has as part of 
its name the word ‘bank,’ ‘banking,’ ‘insurance,’ ‘assurance,’ ‘in- 
demnity,’ ‘savings,’ or ‘benefit.’ ”’ 

The manifest intention of the Legislature in enacting this provision 
was to prohibit the issuance of a certificate under the General Corpora- 
tion Act to a foreign corporation having a name which might indicate 
that. it was ‘‘restrained by more strict requirements, securing the safe 
conduct and correct administration of’’ its affairs. People v. Rose, 
174 Ill. 310, 51 N. E. 246, 44 L. R. A. 124. In giving effect to such 
intention ‘‘words may be modified, altered, omitted, or supplied so as 
to obviate any repugnancy or inconsistency with the legislative intent.’’ 
People v. Merchants’ Trust Co., 328 Ill. 223, 159 N. E. 266; People v. 
Fox, 269 Ill, 300, 110 N. E. 26. ‘‘In construing a statute the court will 
not be confined to its literal meaning. A thing within the intention 
is regarded within the statute although not within the letter.’’ Smith v. 
Logan County, 284 Ill. 163, 119 N. E. 932; People v. MecEldowney, 308 
Ill. 575, 140 N. E. 12. 

The laws of New York provide that no corporation shall be organ- 
ized under the General Corporation Law which has as a part of its 
name the word ‘‘insurance.’’ A corporation named ‘‘Lloyds, New 
York, Incorporated,’’ was refused a certificate by the secretary of state. 
Mandamus was brought to compel its issuance. A showing was made 
that the word ‘‘Lloyds’’ had by business practice, become synonymous 
with ‘‘insuranece.’’ A writ was denied. The court said: ‘‘The object 
of the statute referred to was to prevent any corporation, except one 
subject to control of the insurance department, from using in its cor- 
porate name the word ‘insurance’ and posing as an insurance company, 
when it was not in fact... . It is true the statute does not expressly 
prohibit the use of the word ‘Lloyds’ as a part of the name of a cor- 
poration; but its use would be none the less an imposition upon the 
public, and contrary to public policy, as indicated by the statute.”’ 
Barker v. Koenig, 135 App. Div. 16, 119 N. Y. 8. 777. 

The New York law also provides that no corporation should be or- 
ganized under the General Corporation Law with the word ‘‘benefit’’ 
as a part of its name. The approval of the court was sought to the 
certificate of incorporation of the Howard Aid Society, Incorporated, 
as a membership corporation. In disapproving the certificate the court 
said: ‘‘While the statute does not expressly provide that the word 
‘aid’ shall not be used in the corporate name, it seems clear that the 
meaning of the statute and the intent of the legislature was to pro- 
hibit such use. . .. The use of the word ‘aid’ in the name of the cor- 
poration would clearly lead the general public to believe that some 
‘benefit’? was to be derived from a membership in it. As the word 
‘benefit’ is expressly barred by the statute, it should follow that no 
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corporation, other than one organized under the Banking and Insurance 
law, Should be authorized whose name contains the word ‘aid.’ ’’ In re 
Incorporation of Howard Aid Society (Sup.) 160 N. Y. 8. 789. 

What was said in those cases applies with equal force here. The 
word ‘‘bankers,’’ while not mentioned in the statute, is a derivative 
of the word ‘‘bank,’’ the use of which is expressly prohibited. The gen- 
eral public has so closely associated ‘‘bankers’’ with the idea of state 
protection that they likely would be misled in their dealings with a 
corporation having this word in its corporate title. This was precisely 
what the statute was designed to prevent. People v. Rose, supra. 

The demurrer to the petition is sustained, and the writ will be 
denied. . 

Writ denied. 


DRAWER LIABLE ON CHECK RETAINED BY 
DRAWEE BANK UNTIL FAILURE 


Davison v. Allen, Supreme Court of Idaho, 276 Pac. Rep., 43 


The payee of a check, which the drawer had forgotten to sign, 
deposited it in his bank. The bank discovered the omission and 
forwarded the check to the drawee bank requesting the latter to 
secure the drawer’s signature and remit. The signature was ob- 
tained but the drawee retained the check for two days, without 
charging it against the drawer’s account or remitting, when the 
drawee failed. It was held that the check had not been paid and 
that the drawer was still liable to the payee. 


Action on a check brought by W. M. Davison against C. E. Allen. 
Judgment for plaintiff and defendant appeals. Affirmed. 

Walter Griffiths, of Caldwell, for appellant. 

Rice & Bicknell, of Caldwell, and Ernest Anderson, of Parma, for 
respondent. 


GIVENS, J.—November 11, 1926, appellant, (defendant), living 
in Wilder, purchased at Wilder from respondent, (plaintiff), living in 
Caldwell, certain hogs, and gave at Wilder, in part payment thereof, 
a check in favor of respondent on the First National Bank of Wilder. 
Appellant failed to sign this check, which omission was at the time 
overlooked by both parties. Respondent thereafter deposited the cheek 
with the Parma National Bank of Parma, which bank discovered the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 997. 
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lack of the signature, and sent the check direct to the Wilder bank, 
which was proper (1921 8. L. p. 361, ¢. 165, § 1; 1925 S. L. p. 231, ¢. 
133, § 93) with, after describing the check, ete., this advice on the col- 
lection sheet: 


‘*Gentlemen: Enclosed find for collection and remittance as below. 
-.. Do not hold for convenience of party. Deliver documents only on 
payment. Report by no. or return this letter. .. . Please procure Mr. 
Allen’s signature—when paid remit to First Nat. Bk. of Idaho, Boise, 
for our ecredit.’’ ‘ 


There was uncontradicted testimony that the collection sent on No- 
vember 12th should ave reached Wilder on the 138th. On the morning 
of the 16th Mr. Allen received notice from the Wilder Bank to come 
in and sign the check, which he did on that morning, and handed the 
check back to the bank. The Wilder bank did not charge appellant’s 
account nor credit respondent; in fact, did nothing further with the 
check except to keep the check in its possession until the 19th. 

The Wilder bank failed to open for business on the 18th. On that 
day the cashier of the Parma bank went to the Wilder bank, and de- 
manded payment of the check, which was refused. The check was re- 
turned to him, and he then demanded payment of appellant, which ap- 
pellant declined to make. The respondent later paid the amount of 
the check to the Parma bank, but never received payment of the check 
in question from the Wilder bank or appellant; hence this action by 
respondent to recover the amount of the check from appellant resulting 
in a judgment in favor of respondent, from which this appeal was 
taken. Appellant at all times between the 11th and the 18th had more 
than sufficient funds in the Wilder bank to pay the check. 

The Wilder bank was to do four things: First, to procure Mr. Al- 
len’s signature to the check; second, to present it for payment to itself 
(Federal Reserve Bank v. Peters, 139 Va. 45, 123 8. E. 379, at page 
382, 42 A. L. R. 742); third, to collect it, which involved, as the op- 
posite but concomitant and simultaneous act, payment by itself as 
debtor of appellant to itself as collection agent for respondent; and 
fourth, to remit to respondent. Such dual and instantaneous change 
of duty is recognized, and is, of course, apparent from a contemplation 
of the transaction, where the rights of the parties are kept clearly in 
mind. City National Bank v. Citizens’ Bank, 172 Ark. 624, 290 S. W. 
48, at page 51; In re Receivership of Schanke & Co., 201 Iowa, 678, 
207 N. W. 756, at page 760; Exchange Bank v. Sutton Bank, 78 Md. 
577, 28 A. 563, 23 L. R. A. 173; First National Bank v. First National 
Bank, 127 Tenn. 205, 154 S. W. 965, at page 967. 

The Wilder bank fully performed its duty in the first respect, and 
any failure to act more promptly in securing appellant’s signature was 
waived by him, since he signed on the 16th, and, of course, knew at 
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that time that until then the check was not complete, had not been pro- 
perly presented, collected, paid, or remittance made to respondent. 
Lipten v. Columbia Trust Co., 194 App. Div. 384, 185 N. Y. S. 198, 
at page 202. In effect, on that day, he gave a valid check to respon- 
dent, which was then presented. Phillips v. Cunningham, 148 Tenn. 
164, 253 S. W. 354. So whether respondent should have done other than 
he did in having the check sent to the Wilder bank to procure appel- 
lant’s signature is of no moment. The Wilder bank, while sustaining 
to appellant the relation of debtor to creditor as to his deposit, because 
his funds on deposit were the bank’s funds and not appellants, never- 
theless was charged with a duty to him to the extent that it was under 
obligation to pay out, on his orders or checks, his funds deposited in 
the bank. Erb v. Banco di Napoli, 243 N. Y. 45, 152 N. E. 460, 50 A. 
L. R. 1009; Guthrie National Bank v. Gill, 6 Okl. 560, 54 P. 434. 
C. 8. § 5928, provides as follows: 


‘“The drawer by drawing the instrument admits the existence of 
the payee and his then capacity to indorse, and engages that on due 
presentment the instrument will be accepted or paid, or both, according 
to its tenor, and that if it be dishonored, and the necessary proceedings 
on dishonor be duly taken, he will pay the amount thereof to the hold- 
er, or to any subsequent indorser who may be compelled to pay it. 
But the drawer may insert in the instrument an express stipulation 
negativing or limiting his own liability to the holder.’’ 

In Blackwelder v. Fergus Motor Co., 80 Mont. 374, 260 P. 734, the 
court said: 

‘‘When a customer of a bank issues a check thereon, and delivers 
it to his creditor, rather than withdrawing the amount and paying the 
creditor, the check is not given as payment of the amount due, but with 
the implied promise that he will pay the amount if the bank does not 
do so. Peninsula Nat. Bank v. Hans Pederson Construction Co., 91 
Wash. 621, 158 P. [246] 245; First Nat. Bank v. First Nat. Bank, 127 
Tenn. 205, 154 S. W. 965; Usher v. Tucker Co., 217 Mass. 441, 105 N. 
E. 360, L. R. A. 1916F, 826. 

‘It is said that the maker of a check guarantees that the bank on 
which it is drawn is solvent (Lester-Whitney Shoe Co. v. Oliver Co., 1 
Ga. App. 244, 58 S. E. 212), at least he evinces a belief in the solvency 
of the bank, and voluntarily takes the risk of delay in the mail and of 
loss through the insolvency of the bank during the reasonable period 
necessary for its presentment in the usual manner. Lewis, Hubbard & 
Co. v. Montgomery Supply Co., 59 W. Va. 75, 52 S. E. 1017, 4 L. R. 
A. (N. 8.) 182.”’ 


Discussing the same question in the case of Jensen v. Laurel Meat 
Co., 71 Mont. 582, 230 P. 1081, the Montana court. said: 


‘‘The meat company did not discharge its obligation to Jensen by 
delivering to him its check, for ‘a check is merely an order for money, 
and in the absence of any agreement to the contrary, its acceptance in 
discharge of an indebtedness is conditional upon its payment.’ United 
States National Bank v. Shupak, 54 Mont. 542, 172 P. 324.’’ 
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See, also, Lipten v. Columbia Trust Co., supra. 
Payment is the completed act which discharges the instrument and 
ends its life. C. S. § 5986, provides: 


‘‘A negotiable instrument is discharged : 

‘*1. By payment in due course by or on behalf of the principal 
debtor. 

‘*2. By payment in due course by the party accommodated where 
the instrument is made or accepted for accommodation. 

**3. By the intentional concellation thereof by the holder. 

**4. By any other act which will discharge a simple contract for the 
payment of money. 

‘*5. When the principal debtor becomes the holder of the instrument 
at or after maturity in his own right.”’ 


This question is considered in American National Bank y. Miller 
(C. C, A.) 185 F. 338, and also in Illinois Trust & Savings Bank v. 
Northern Bank & Trust Co., 292 Ill. 11, 14, 126 N. E. 533, at page 534, 
thus: 


“When the bank on which a check is drawn performs the dual 
function of collecting and crediting the transaction is closed, and in 
the absenee of fraud or mutual mistake is equivalent to the payment 
in usual course.’’ 


See, also, American National Bank v. Miller, 229, U. S. 517, 33 S. 
Ct. 883, 57 L. Ed. 1310; Montgomery County v. Cochran (C,. ©. A.) 
126 F. 456; Consolidated National Bank vy. First National Bank, 129 
App. Div. 538, 114 N. Y. 8. 308; Rodgers v. Farmers’ Bank (Tex. Civ. 
App.) 264 8S. W. 491, 493—495. 

Appellant relies on Baldwin’s Bank of Penn Yan y. Smith, 215 N. 
Y. 76, 109 N. E. 138, L. R. A. 1918F, 1089, Ann. Cas. 1917A, 500, 
among others, as holding that the check has been paid. The court 
therein, however, recognized the necessity of some act evidencing in- 
tention to pay, and held the acquiescence by the bank in the verbal in- 
struction given it by the maker of the note (the court for the purposes 
of the case considered there was no difference as to the question here 
involved between a note and a check) sufficient to show the bank’s in- 
tention. 

We have found no case which holds mere receipt, and retention by 
the drawee bank of the check without charging it to the depositor’s 
account, sufficient to prove payment, and several cases construing the 
Baldwin’s Bank Case recite that such occurred in the main ease; their 
theory of the facts is in this respect incorrect, but it shows that the 
basis of their conclusion of payment is charging the depositor’s ac- 
count, an element totally lacking herein. 

In Northwestern Nat. Bank v. Reed (S. D.) 220 N. W. 509, at page 
511, the court, discussing this question, said: 
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‘‘In Baldwin’s Bank v. Smith, 215 N. Y. 76, 109 N. E. 138, L. R. A. 
1918F, 1089, Ann. Cas. 1917A, 500, where the holder of a note payable 
at a bank where the maker had funds on deposit sent it there for col- 
lection, and the maker verbally directed the bank to pay it out of his 
account, and the bank, having sufficient funds to pay it, charged the 
amount of the note out of the account of the maker as directed, but 
did not remit to the owner, and failed seven days afterwards, it was 
held that deducting of the amount of the note from the maker’s ac- 
count, as directed by him, constituted a payment of the note to the 
bank, and that on the failure of the bank before remitting to the owner 
the loss fell on the owner. We think that under the rule in that case, 
the note in the instant case must be held to have been paid on April 
8th.”’ 


In Re Receivership of Schanke & Co., supra, 201 Iowa, 678, 687, 207 
N. W. 756, at page 760, the court said: 


‘*We think that, in the case of a common agent for both parties as 
here, there must be, not only a receipt of the money on account of the 
debtor, but there must be an application of it upon the debt or an ap- 
propriation to the creditor’s account or for his benefit, before it can be 
said that the agent holds the money as agent for the ereditor, or that 
the creditor is paid. Phillips v. Mayer, 7 Cal. 81; Wilson v. Wilson, 
17 Ohio St. 150, 91 Am. Dee. 125; Hatch v. Hutchinson, 40 S. W. 578, 
64 Ark. 119; Thigpen v. Arant, 105 So. 644, 213 Ala. 516; Moore v. 
Norman, 53 N. W. 809, 52 Minn. 83, 18 L. R. A. 359, 38 Am. St. Rep. 
526; Miller v. Byrd, 106 S. E. 192, 26 Ga. App. 307. 

‘*In the cases cited in behalf of Anderson, there had been such an 
appropriation or application. Randall v. Eichhorn, 83 N. W..154, 80 
Minn. 344; Bailey v. Anderson, 77 N. W. 414, 75 Minn. 49; Belk v. 
Capital Fire Ins. Co., 159 N. W. 260, 100 Neb. 260; Pochin v. Knoebel, 
89 N. W. 264, 63 Neb. 768; Baldwin’s Bank v. Smith, 109 N. E. 138, 
215 N. Y. 76, L. R. A. 1918F, 1089, Ann. Cas. 1917A, 500. The ap- 
propriation may be implied, but we find no foundation for finding that 
there had been any implied application or appropriation. We are con- 
strained to hold on this record that the mortgage held by the American 
National Bank has not been paid.’’ 


The cashier of the Wilder bank testified positively, and he is not 
contradicted, that he did not pay the check. The question of payment 
is a question of fact. Cosmopolitan Trust Co. v. Leonard Watch Co., 
249 Mass. 14, 143 N. E. 827. 

The drawee owes a duty to the drawer, not the payee, to pay the 
drawer’s check. Holloway v. First National Bank, 45 Idaho, 746, 265 
P. 699; National Bank of N. J. v. Berrall, 70 N. J. Law, 757, 58 A. 
189, 66 L. R. A. 599, 103 Am. St. Rep. 821, 1 Ann. Cas. 630; Lipten v. 
Columbia Trust Co., supra. 

When the Wilder bank closed its doors, this check had not been 
charged to appellant’s account. 

The Wilder bank, before it could receive as collecting agent for the 
Parma bank, had to pay as appellant’s debtor. It could not collect 
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until in its other capacity as drawee it had paid and that is where the 
action stopped, so that the fatal negligence or breach of duty in this 
case consisted of a failure to pay. See the dissenting opinion in Bald- 
win’s Bank v. Smith, supra, 215 N. Y, 76, 86, 109 N. E. 138, at page 
141 (L. R. A. 1918F, 1089, Ann. Cas. 1917A, 500). The correct rule 
is thus stated in First National Bank v. First National Bank, 127 Tenn. 
205, 216, 154 8S. W. 965, at page 968: 

‘*Where the drawee is acting in the dual capacity of collecting 
agent of the holder and as drawee, there can be no acceptance by de- 
livery until the bills are passed through the books of the bank, charging 
the account of the drawer and crediting the account of the remitting 
bank, and making a completed transaction.”’ 


In First National Bank vy. National Park Bank, 100 Mise. Rep. 31, 
35, 165 N. Y. 8. 15, at page 16, the court said: 

‘‘By charging the account of the trust company with this check, 
the same has been paid, nothing more was left to be done, and the 
plaintiff was entitled to receive the proceeds of the check. As was said 
in Nineteenth Ward Bank y. [First Nat. Bank] South Weymouth 
Bank, 184 Mass., at page 52, 67 N. E., at page 671: ‘By those acts there 
had been set apart and appropriated to the payment of the note so 
much of the deposit then standing to the credit of the makers as was 
sufficient for that purpose.’ 


‘‘As was said by Mr. Justice Miller in Baldwin’s Bank v. Smith, 
215 N. Y., at page 83, 109 N. E., at page 140 [L. R. A. 1918F, 1089], 
Ann. Cas. 1917A, 500: ‘All that is necessary to constitute payment is 
the intention to make the application, which may be evidenced in a 
variety of ways, e. g., by bookkeeping entries, by canceling the note 
and surrendering it to the makers, by the drawing of a check by the 
makers and its acceptance in payment by the bank.’ ”’ 


In Hunt v. Security State Bank, 91 Or. 362, 370, 179 P. 248, at 
page 251, the court said: 


‘*When Hunt ordered the defendant not to pay the check the bank 
had done nothing more than to satisfy itself that the check was 
genuine, and that there was sufficient funds to pay it, and to stamp it 
‘Paid,’ and to place it upon the spindle. All this was merely prepar- 
ing to pay; it was simply a step towards payment, it was not payment. 
No entry was made on the books. The drawer was not charged; the 
holder was not credited. It may be assumed that the bank intended to 
make appropriate entries on its books and to remit; but we are con- 
fronted with a situation where the bank had not yet executed its in- 
tention. An intention to pay is not payment. What the bank did was 
done in contemplation of payment; but payment was not completed.’’ 


See, also, Shapleigh Hardware Co. v. Crews, 124 Okl. 247, 255 P. 
696; American National Bank v. Miller, supra; Capital Grain Co. v. 
Federal Reserve Bank (D. C.) 3 F. (2d) 614, at page 617; Illinois 
Trust & Savings Bank v. Northern Bank & Trust Co., supra; Rodgers 
v. Farmers’ Bank (Tex. Civ. App.) 264 S. W. 491, at pages 493-495. 
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Appellant contends that respondent and the Wilder bank handled 
the matter as though presenting an account to appellant for payment, 
and that, when he handed the check in as payment on the 16th, the 
account was paid, though the check was not. The fallacy in this argu- 
ment is this: Coneeding the check was received by respondent as pay- 
ment for the hogs, he received it with the understanding written into 
the check by C. S. § 5928, that the check would be paid. So this ac- 
count sent for collection was not payment for the hogs, but the collee- 
tion sent was the check and, of course, the check did not pay itself. 
Until the check was paid, it remained unpaid. The law did not re- 
quire the money to be passed out the window and back, but it did 
require some act on the part of the drawee bank to take the money 
out of appellant’s deposit before the check could be considered paid. 
To make applicable appellant’s illustration of passing the money out of 
the window and back we must suppose the following: That on pre- 
senting the check the cashier of the bank had retained it, and said: 
‘*T intend to give you the money, therefore you have it,’’ and hence 
conclude that the check was paid. This is a reductio ad absurdum. 
The trial court was justified in finding that the Wilder bank did not 
pay the check. 

No point is made that there was negligence in giving the maker 
notice of nonpayment of the check. 

Appellant received full consideration for the check. The check not 
having been paid, judgment was properly entered in favor of re- 
spondent, and the same is affirmed. 

Costs awarded to respondent. 


BANK LIABLE IN DAMAGES FOR REFUSING 
TO HONOR CHECK 


Galloway v. Vivian State Bank, Supreme Court of Louisiana, 123 So. 
Rep. 126 


A bank cannot apply the deposit of an individual to the satis- 
faction of a note made by a partnership of which the individual is 
a member. 

If a bank does make such application of a deposit and then re- 
fuses to honor checks drawn by the depositor it will be liable to 
him in damages for the humiliation thereby caused to him. 

In the present case the plaintiff was awarded $1,500 in the trial 
court. Upon appeal it was decided that this amount was excessive 
and the damages were reduced to $500. 


NOTE—VFor similar decisions see Banking Law Journal Digest (Thira 
Edition) §§ 585, 1016. 
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Action by James Galloway against the Vivian State Bank. Judg- 
ment for plaintiff, and defendant appeals. Amended, and, as amended, 
affirmed. 

J. Fair Hardin, of Shreveport, for appellant. 

Galloway & Johnson, of Shreveport, for appellee. 


ST. PAUL, J.—This is an action to recover the amount of a special 
deposit of $6,081.21 in the defendant bank, credited to the account of 
‘** James Galloway, Special,’’ and appropriated by defendant to the full 
payment of one, and partial payment of another, of two notes signed 
by Galloway & Whitten, a partnership engaged in drilling oil wells, 
and composed of this plaintiff and his son-in-law. Which said notes 
contained the usual clause authorizing the bank to apply to the pay- 
ment thereof any funds on deposit to the credit of the drawer or other 
party to the notes. 

Now the funds to the credit of the account of ‘‘James Galloway, 
Special,’’ were derived entirely from the sale of certain real estate and 
of an oil lease, all belonging to James Galloway individually and not 
to the partnership of Galloway & Whitten, and hence were the pro- 
perty of James Galloway and not of the partnership. 

Of course the mandate contained in the notes of the partnership, a 
separate legal entity from the members who composed it, did not au- 
thorize the bank to apply to the payment of the partnership’s notes the 
money belonging to the individual members thereof. Raymond vy. Pal- 
mer, 41 La. Ann. 425, 6 So. 692, 17 Am. St. Rep. 398; 3 R. C. L. 591, 
‘*Banks.’’ § 219; 7 Corp. Jur. 659, ‘‘Banks,’’ § 357. 

Hence the defendant contends that said special deposit by Galloway 
was made for the express purpose of taking care of said notes, and in 
proof thereof relies upon a letter of Galloway to the bank inclosing a 
check for the major part of the price of the oil lease, just then sold, 
in which the bank is directed to ‘‘collect and credit this cheek to ae- 
count of Galloway & Whitten, better make special item, however handle 
as you please.”’ 

But the fact is that said special deposit was made pursuant to an 
agreement made between Galloway and the three largest creditors of 
Galloway & Whitten, including the bank, that, in preference to forcing 
the sale of said assets, said Galloway should be allowed to sell the same 
when a favorable opportunity offered and distribute the proceeds pro 
rata among all the creditors. 

As the special deposit was not made by Galloway for the express 
purpose, as claimed by defendant, of paying the notes held by it, but 
on the contrary for the express purpose of distributing the same 
ratably among all the creditors of Galloway & Whitten, said deposit 
cannot be appropriated by the bank for its own special benefit alone, 
and to allow it to do so would amount to a breach of trust towards 
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Galloway and towards the other creditors of Galloway & Whitten. 
Merchants’ & Farmens’ Bank & Trust Co. v. Hammond Motors Co. 
Inc., 164 La. 57, 113 So. 763. 

When plaintiff drew checks on defendant in favor of the several 
ereditors of Galloway & Whitten, each for his pro rata (18 per cent.), 
the defendant refused payment thereon, and said checks were protested 
and returned (all but a few). 


The trial judge therefore properly gave judgment against said de- 
fendant for the amount of said deposit, since defendant had no right 
to appropriate it as it did. But we think the judge improperly refused 
to allow the defendant credit for the check which plaintiff had sent 
it for its pro rata of the fund, to wit, $1,260. This amount was clearly 
due the defendant both under the agreement under which the special 
deposit had been made, and because of the check given it by plaintiff 
and drawn against said deposit. The amount of the judgment against 
defendant should therefore be reduced from $6,081.21 to $4,821.21. 

As the defendant dishonored plaintiff’s checks, though it had on 
deposit sufficient funds to his credit to meet the same, we think the 
plaintiff is entitled to damages on that account. Spearing v. Whitney- 
Central National Bank, 129 La. 607, 56 So. 548; Levin v. Commercial 
termania Trust & Savings Bank, 133 La. 492, 63 So. 601; Ott v. Kent- 
wood Bank, 152 La. 962, 94 So. 899. 

But we think $1,500, allowed by the district judge, is too much. 
We have said enough heretofore to show that defendant’s credit and 
that of the partnership were at a low ebb, since he was already dis- 
cussing with the creditors the means of deferring payment and had 
obtained from them an agreement not to press their claims. We are 
speaking here of commercial credit; that is to say, ability to pay. His 
personal integrity was, of course, not impugned since the creditors 
were willing that he should personally attend to the liquidation of his 
affairs. There is nothing in the evidence which leads us to conclude 
that that commercial credit was, or could be, adversely affected by 
what occurred. But we do think that plaintiff was unduly humiliated 
and annoyed by having his checks turned down, when in fact he was 
trying to do the right thing towards his creditors, and was by this oc- 
currence put iv the light of deceiving them and issuing them worthless 
checks. It is true that the matter was duly explained to them, and 
they understood that the return of the checks was due to no fault of 
his. Nevertheless the fact remains that he did have to explain the 
matter and was subjected to humiliation and annoyance by reason 
thereof. Our conclusion is that an allowance of $500 would be suffi- 
cient and reasonable under the circumstances and that the damages 
allowed by the trial judge should be reduced to that sum. 

It is therefore ordered that the judgment in favor of plaintiff on 
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the balance of account be now reduced from $6,081.21 to $4,821.21, 
with legal interest from October 31, 1927, and, that the judgment in 
favor of plaintiff for damages be now reduced from $1,500 to $500, 
with legal interest from the same date. 

And, as thus amended, said judgment is affirmed; plaintiff to pay 
the costs of this appeal, and defendant to pay the costs of the lower 
eourt. 





NEGOTIABILITY OF NOTE NOT AFFECTED BY 
EXTENSION CLAUSE 


Sioux National Bank of Sioux City, Iowa, v. Lundberg, Supreme Court 
of South Dakota, 223 N. W. Rep. 826 


The negotiability of a note is not affected by a provision that 
the makers and indorsers ‘‘consent to the renewal and extension of 
this note without notice to us.’’ 


Action by the Sioux National Bank of Sioux City, Iowa, against 
E. S. Lundberg. From a judgment for plaintiff, and from an order 
denying a motion for new trial, defendant appeals. Affirmed. 

E. E. Wagner, of Mitchell, for appellant. 

Thos. MeInerny, of Elk Point, for respondent. 


«CAMPBELL, J.—On or about February 5, 1920, defendant ex- 
ecuted and delivered to one Williams two certain promissory notes in 
the following form: 

**Feb. 5th, 1920. No. 48091 
‘Due Feb. 5, 1921 

‘*One year after date we jointly and severally as principals, promise 
to pay to the order of myself, Thirty Seven Hundred and Fifty Dol- 
lars, $3,750.00, for value received, payable at the office of , With 
6 per cent. interest per annum from date payable semiannually until 
paid. Unpaid interest, from the time it becomes due, to bear interest 
at the same rate as the principal. 

‘‘And we further agree to pay all expenses of collection including 
attorney’s fee, if this note is not paid at maturity and consent is hereby 
given that a Justice of the Peace may have jurisdiction herein to the 
amount of Three Hundred Dollars. The makers and endorsers of this 
note hereby severally waive protest, demand, notice of nonpayment, 
and consent to the renewal and extension of this note without notice 
to us. 

“‘E. 8S. Lundberg. 
‘* Aleester, S. D.’’ 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 757. 
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‘‘Feb. 5th, 1920. No. 47566E 
“Due Aug. 5, 1920 

‘‘Six months after date we jointly and severally, as principals, 
promise to pay to the order of myself, Twelve Hundred and Fifty 
Dollars $1,250.00 for value received, payable at the office of ’ 
with 8 per cent. interest per annum from date payable semiannually 
until paid. Unpaid interest, from the time it becomes due, to bear 
interest at the same rate as the principal. 

‘‘And we further agree to pay all expenses of collection, including 
attorneys’ fees, if this note is not paid at maturity, and consent is 
hereby given that a Justice of the Peace may have jurisdiction herein 
to the amount of Three Hundred Dollars. The makers and endorsers 
of this note hereby severally waive protest, demand, notice of non- 
payment and consent to the renewal and extension of this note without 
notice to us. “*TSigned] E. S. Lundberg. 


‘* Alcester, S. D.’’ 


The notes were negotiated to plaintiff before maturity and there- 
after and about September 16, 1920, defendant made to plaintiff a 
partial payment on the $1,250 note and executed as renewal and col- 
lateral to the balance thereon his promissory note, payable to plaintiff, 
dated September 16, 1920, due December 1, 1920, in the sum of $1,000. 
No further payments were made and plaintiff instituted this action to 
recover upon the notes. It is undisputed that the notes were procured 
from defendant by fraud and misrepresentation and without considera- 
tion, which facts being made to appear, the real issue between the 
parties was whether or not the plaintiff acquired such notes as a holder 
in due course, and the burden in this case was upon the plaintiff to so 
prove. See Jerke v. Delmont State Bank (No. 5440) on rehearing 223 
N. W. 585 (opinion filed February 8, 1929). 

The ease coming on for trial, both parties moved for directed 
verdict at the close of all the testimony. Thereupon the court dis- 
charged the jury, took the matter under advisement, and subsequently 
made and entered findings of fact and conclusions of law in favor of 
the plaintiff upon all the issues, and from a judgment in favor of 
plaintiff and against the defendant duly entered pursuant to such find- 
ings and conclusions, and from an order denying his motion for new 
trial, defendant has appealed. 

Appellant advances three principal contentions upon this appeal, 
which we will proceed to consider. He maintains, first, that respondent 
could not be a ‘‘due course holder’’ under the law relating to ne- 
gotiable instruments because the notes in question executed by ap- 
pellant and indorsed to respondent are not negotiable in form by rea- 
son of the following clause therein contained: ‘‘The makers and en- 
dorsers of this note hereby severally waive protest, demand, notice of 
nonpayment, and consent to the renewal and extension of this note 
without notice to us.’’ On this point the decisions under the Ne- 
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gotiable Instruments Law are not entirely harmonious. The view ad- 
vanced by appellant is decidedly the minority rule, however, and this 
court stands committed to the majority rule. Security National Bank 
v. Gunderson (S. D. 1927) 216 N. W. 595. The matter was carefully 
considered in that case, and we believe the correct result was arrived 
at, and we therefore affirm that holding to the effect that a clause such 
as is above quoted does not destroy the negotiability of an otherwise 
negotiable note under the laws of South Dakota. 

Appellant further advances the view, in connection with this point, 
however, that inasmuch as the note was negotiated to respondent in 
the state of Iowa, its character, as to being negotiable or nonnegotiable, 
should be determined pursuant to the Iowa law, and that under the 
Iowa law such clause renders the note nonnegotiable. That the state 
of Iowa, at one time at least, adopted the minority rule on this question, 
is indicated by the cases of Cedar Rapids National Bank v. Weber, 
180 Iowa, 966, 164 N. W. 233, L. R. A. 19184, 432, and Quinn v. Bane, 
182 Iowa, 843, 164 N. W. 788. See criticism of these cases in Bran- 
nan’s Negotiable Instruments Law (4th Ed.) pp. 870, 871. We have 
not searched the subsequent decisions to determine whether or not the 
Iowa court has continued to maintain the minority view regarding 
this question because we do not believe it is material in this case. It is 
the law of this state that the negotiability of a note is determined in the 
courts of this state, so far as concerns the maker at least, 
in accordance with the law of the place of payment. Sec- 
tion 876, Rev. Code 1919; Barry v. Stover (1906) 20 S. D. 
459, 107 N. W. 672, 129 Am. St. Rep. 941. As will be observed, 
the notes in question in this case were ‘‘myself’’ notes, indorsed by 
the maker, specifying no place for payment, but giving the address 
of the maker as Alcester, 8S. D. By virtue of section 1777, Rev. Code 
1919 (section 73, N. I. L.), the notes were payable at Alcester, S. D., 
and their negotiability, at least so far as concerns the maker, is de- 
terminable in the courts of this state according to the law of South 
Dakota. . . . Judgment affirmed. 


‘SENDING CHECK DIRECT TO DRAWEE 


Cattaruza v. First National Bank of Williamson, Supreme Court of 
Appeals of West Virginia, 146 S. E. Rep. 393 


Where a check is delivered to a bank for collection the bank 
may forward the check direct to the drawee bank and receive the 
drawee’s cashier’s check in payment. If the drawee fails before the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) §§ 235, 259. 
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eashier’s check is collected the collecting bank will not be liable to 
its depositor. 

This decision is contrary to most of the decisions on this ques- 
tion, except those which are made under statutes specifically au- 
thorizing this method of collection. 

It would seem that the court overlooked the fact that a statute 
has been adopted in West Virginia (Laws of 1925, e-32, p. 110) 
authorizing collecting banks to send collection items direct to the 
banks on which they are drawn. 


Suit by Albert Cattaruza against the First National Bank of Wil- 
liamson, wherein defendant filed a special plea of set-off and counter- 
claim. Judgment for defendant, and plaintiff brings error. Affirmed. 

Samuel A. Christie and Sidney L. Christie, both of Keystone, and 
Ira J. Partlow, of Welch, for plaintiff in error. 

E. A. Hansbarger, of Williamson, for defendant in error. 


MAXWELL, J.—After having changed his residence from Mullens 
to Williamson, the plaintiff, being desirous of transferring his savings 
account of $1,028.05 from the Bank of Mullens to the defendant, went 
to the banking house of the defendant at Williamson on the 9th day 
of April, 1927, stated his desire aforesaid, and requested that his check 
on the Bank of Mullens be honored by the defendant and that he be 
paid in cash a small portion of said amount and that the residue be 
deposited to his credit in the savings department of the defendant. 
The representative of the defendant with whom plaintiff talked de- 
clined to do this because the plaintiff was a stranger. But the plaintiff 
was told, if he would draw his check on the Bank of Mullens and leave 
it together with his passbook with the defendant, that defendant would 
undertake to make collection from the Bank of Mullens, and that after 
the account should thus be transferred to the defendant, the plaintiff 
would be given credit therefor, and could make withdrawals of such 
portions as he desired. Pursuant to the said arrangements, the de- 
fendant on the date aforesaid forwarded to the Mullens bank the 
plaintiff’s check in the full amount of his savings account aforesaid, 
and his passbook, together with a formal collection letter. This com- 
munication was received by the Bank of Mullens on the 12th day of 
April, and on that date the cashier issued his check on the said bank 
in the said amount, and forwarded it at once by mail to the defendant; 
the same being received by the defendant on the following day. On 
the date of the receipt of the cashier’s check, the defendant paid to 
the plaintiff in cash the sum of $100, and gave him eredit on its books 
in its savings department for the sum of $928.50, and delivered to the 
plaintiff a passbook showing said deposit. On the 16th the plaintiff 
withdrew $50, and on the 19th he withdrew $80; making total with- 
drawals of $230. 
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Immediately on receipt of the said cashier’s check on the 13th of 
April, the defendant forwarded the same for collection through usual 
channels. It did not reach the Bank of Mullens until the 20th day of 
April, which latter bank, though it had continued open for business 
through the 19th, did not open for business on the 20th, because of 
action taken by the commissioner of banking of the state of West 
Virginia. The check was then returned to the defendant through the 
channels by which it had been transmitted to the Bank of Mullens. 
Thereafter, the defendant declined to permit the plaintiff to make any 
further withdrawals from the account which he had opened with the 
defendant as aforesaid, and demanded of him that he repay to it the 
aforesaid aggregate of withdrawals which it had permitted him to 
make before it had ascertained that the check of the cashier of the 
bank of Mullens would not be paid. 

In this suit, wherein the plaintiff demanded judgment against the 
defendant for the sum of $798.05, being the balance of the deposit 
aforesaid, the defendant denied liability and filed a special plea of 
set-off or counterclaim asserting its right to recover of the plaintiff the 
aggregate of the withdrawals aforesaid, $230, with interest. On a 
‘trial of the action before the court without a jury, judgment was en- 
tered that the plaintiff was not entitled to a recovery from the de- 
fendant, but that the defendant, under its counterclaim, was entitled 
to a recovery from the plaintiff, and thereupon judgment was rendered 
in favor of the defendant against the plaintiff for the sum of $238.21, 
with interest and costs. To that judgment the plaintiff prosecutes 
this writ of error. 

On the question of the liability of a correspondent bank to the 
owner of a check deposited with it for collection, the decisions of the 
several states are in irreconcilable conflict. This situation is discussed 
by the Supreme Court of the United States in Exchange National Bank 
v. Third National Bank, 112 U. S. 276, 5 S. Ct. 141, 28 L. Ed. 722; 
and Federal Reserve Bank of. Richmond v. Malloy et al., 264 U. S. 
160, 44 S. Ct. 296, 68 L. Ed. 617, 31 A. L. R. 1261. One line of cases 
holds the correspondent or collecting bank responsible to the owner. 
On the other hand, a great number of states exonerate the collecting 
bank of liability to the owner unless it be guilty of negligence. In the 
former group of cases recognition is given to the often stated, but not 
universally recognized, principle that a collecting bank may not justify 
its action if it accepts, in payment of a check or other commercial 
paper left with it for collection, anything other than legal tender. 

We are of opinion that the more liberal view is in harmony with the 
modern practices and requirements of business and of banking. The 
great mass of business today is transacted on exchange, and not with 
actual money. To require a collecting bank which, for the accommoda- 





THE BANKING LAW JOURNAL 803 


tion of a patron, has undertaken to collect for him a check or other 
commercial paper which he has left with it for that purpose, to accept 
nothing but legal tender, otherwise to assume all hazard attending the 
collection, would place not only on the bank, but on business generally, 
a requirement attended by great inconvenience and delay, and accom- 
panied by greatly increased expense of collection. It would be im- 
practicable and not in harmony with the trend of modern business. 
The custom prevailing among banking institutions of transacting busi- 
ness by means of checks, credits and exchanges is of such general and 
universal nature that courts take judicial notice thereof. Hilsinger v. 
Trickett, 86 Ohio St. 286, 99 N. E. 305, Ann. Cas. 1913D, 421. In the 
ease at bar, however, the general knowledge which the court shares in 
common with other men on this subject is supplemented by the agreed 
statement of facts as follows: ‘‘That as a usual thing when a check 
and passbook is sent. to a bank along with a collection letter of the 
kind above described, the payment bank sends its draft drawn on 
another bank, such draft being sometimes called exchange, but that 
sometimes a cashier’s check is sent by the paying bank instead of a 
draft or exchange on another bank; that the usual and proper custom 
is for the paying bank to send its draft or exchange on another bank.’’ 

In making the defendant his agent for the collection of his savings 
account at the Bank of Mullens, the plaintiff, in the absence of any 
special understanding or arrangement to-the contrary, must be held to 
have anticipated that the bank would employ the usual methods ob- 
taining in such transactions and to have assented thereto, provided, of 
course, that such banking procedure was reasonable and within recog- 
_ nized banking methods. The above-cited case of Hilsinger v. Trickett 
is authority for all these propositions. We quote only syllabus point 7: 
‘“‘It is not negligence per se for a collecting bank, in the absence of 
instructions to the contrary, to accept in conditional payment of a 
certificate of deposit a draft or check of the issuing bank, where such 
is the custom of banks in the vicinity.’’ Pertinent cases in this con- 
nection are Jefferson County Savings Bank v. Commercial Nat. Bank, 
98 Tenn. 337, 39 S. W. 338; Wilson v. Carlinville Nat. Bank, 187 III. 
222, 58 N. E. 250, 52 L. R. A. 632. 

In the case at bar the defendant acted promptly in forwarding the 
plaintiff’s check and passbook to the Bank of Mullens, and, on receipt 
of the cashier’s check, the defendant acted with equal promptness in 
transmitting it for collection. In each instance it followed approved 
and customary banking methods. There was no negligence. 

There is thus presented, in final analysis, a situation controlled by 
the law as stated and applied in our case of Pinkney v. Kanawha 
Valley Bank, 68 W. Va. 254, 69 S. E. 1012, 32 L. R. A. (N. 8.) 987 
Ann. Cas, 1912B, 115, wherein it is declared: ‘‘If the holder of a check 
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indorses it, and deposits it for credit and collection in another bank, 
the collecting bank, if the check is not paid, and it is without fault in 
forwarding it for payment, has the right, on its return, to charge it 
back to its customer or recover the amount if he has in the mean time 
withdrawn the money.’’ This is buttressed by the cases of many 
jurisdictions. We cite a few only: Merchants’ Nat. Bank v. Townsend 
(Tex. Civ. App.) 147 S. W. 617; In re State Bank, 56 Minn. 119, 57 
N. W. 336, 45 Am. St. Rep: 454; Waggoner Bank & Trust Co. v. 
Gamer Co. (Tex.) 213 8S. W. 927, 6 A. L. R. 613; Bank of Big Cabin 
v. English, 27 Okl. 334, 111 P. 386; Dickerson v. Wason, 47 N. Y. 439, 
7 Am. Rep. 455; Seott v. Ocean Bank, 23 N. Y. 289; Hazlett v. Com- 
mercial Nat. Bank, 132 Pa. 118, 19 A. 55. 

The judgment of the circuit court will be affirmed. 

Affirmed. 


RIGHTS OF HOLDER OF DRAFT. ON FAILURE 
OF ISSUING BANK 


Scharnberg v. Citizens’ National Bank of Spencer, United States Circuit 


Court of Appeals, 33 Fed. Rep. (2d) 673 


The defendant bank borrowed $4,000 from the plaintiffs, giving 
a bank draft in payment. The defendant failed three days later 
and payment of the draft was refused upon presentment. It was 
held that the plaintiffs were not entitled to payment in full on the 
theory that the draft operated as an assignment to the plaintiffs 
of $4,000 of the fund against which it was drawn. A check or 
draft does not operate as an assignment unless it appears that the 
parties actually intended an assignment and there was no evidence 
of such intention in this case. 

The plaintiffs were not entitled to payment in full as preferred 
creditors on the theory that the $4,000 received by the defendant 
constituted a trust fund. In order to entitle the plaintiffs to a 
preference on that theory it would have had to appear that the 
defendant bank was insolvent at the time of the transaction and 
that its officers were aware of that fact. The facts in this case did 
not indicate such a situation. 


Action by Lewis Scharnberg and others, as executors, against the 
Citizens’ National Bank of Spencer, Iowa, and another. Decree for 
defendants, and plaintiffs appeal. Affirmed. 

Paul M. Hatfield, of Sioux City, Iowa, (Arnold L. Fribourg and 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) §§ 231, 333. 
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Ernest J. Fribourg, both of Sioux City, Iowa, and Buck & Kirk- 
patrick, of Spencer, Iowa, on the brief), for appellants. 

J. T. Burke, of Sioux City, Iowa, (Le Roy A. Rader, of Spencer, 
Iowa, and David W. Stewart and R. H. Hatfield, both of Sioux City, 
Iowa, on the brief), for appellees. 


OTIS, D. J.—Appellants on and prior to the 8th day of November, 
1926, were operating at Spencer, Iowa, what was known as the Bank of 
M. E. Griffin. The Citizens’ National Bank, one of appellees herein 
(the receiver of that bank is the other appellee), was located in the 
same town. On November 6, 1926, the Citizens’ National Bank, being 
hard pressed financially, sent a representative to Chicago, to obtain, 
if possible, from the Federal Reserve Bank at Chicago, a loan of $50,- 
000, failing which he was instructed to bring back a bank examiner to 
take charge of the bank. On the same day, November 6th, an official 
of the Citizens’ National Bank called an official of the Griffin Bank by 
telephone and asked if the Griffin Bank could supply the Citizens’ 
National Bank with $4,000 in currency. The official of the Griffin 
Bank replied that the vault of that bank at that time (it was then 
Saturday afternoon) was closed. On the opening of the Citizens’ 
National Bank on Monday morning, November 8th, one of the officials 
again called the Griffin Bank, asked for an advance of $4,000, and was 
told that the advance would be made. An official of the Citizens’ Na- 
tional then went to the Griffin Bank, drew a draft in the amount of 
$4,000 on the Continental & Commercial National Bank of Chicago in 
favor of the Griffin Bank, received therefor $4,000, took the currency 
to the Citizens’ National, and placed it in the cash of that bank. At 
the time of this transaction and prior thereto no information was given 
by the Citizens’ National Bank to the Griffin Bank as to the former’s 
financial difficulties, as to the fact its representative had been sent to 
Chicago, or as to the instructions with which he had been sent. The 
deposits received on November 8th at the Citizens’ National were 
segregated, identified, and, as to some of them, at least, later returned 
to depositors. On the morning of November 9th, the loan of $50,000 
sought from the Federal Reserve Bank having not been obtained, the 
Citizens’ National did not open. It had then at hand in cash $4,412.81, 
in addition to the segregated deposits received on November 8th. Its 
affairs were taken over by a receiver. Payment of the $4,000 draft 
was refused by the Continental & Commercial National Bank. There- 
after this suit was brought to recover $4,000 from the appellees. 

At the trial it was conceded by appellees that on November 8th the 
Citizens’ National Bank was insolvent, but not that its officers knew 
that it was insolvent. 

The case is here on appeal from the decree of the District Court 
in favor of the appellees. 
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Appellants contend that they were entitled to recover on one or 
both of two legal theories. The first is that the facts here created in 
their favor an equitable assignment to the amount of $4,000 of funds 
of the Citizens’ National Bank on deposit with the Continental & Com- 
mercial National Bank of Chicago. The second is that from the facts 
here it should have been found that the $4,000 given to the Citizens’ 
National Bank by the appellants became a trust fund in the hands of 
that bank, and that, since the funds in the hands of the receiver were 
augmented thereby, the appellants were entitled to a preference over 
general creditors. 

In support of the theory of equitable assignment, the appellants rely 
on the case of Fourth Street National Bank v. Yardley, 165 U. S. 634, | 
17 S. Ct. 439, 41 L. Ed. 855. That case, however, is not in point. 

In the Yardley Case, the borrowing bank was in a condition of 
financial embarrassment, that fact was known to its officers, and was 
represented to the lending bank at the time application was made for 
funds and at the time the draft of the borrowing bank was given to 
the lending bank. The important fact was this last, that the condi- 
tion of the borrowing bank was made known to the lending bank. Be- 
cause that fact was in the minds of the officers, both of the lending and 
of the borrowing bank, the Supreme Court said that no other con- 
clusion was possible than that the ‘‘parties must have and did intend 
to create a particular appropriation, charge or lien on the property 
upon the faith of which they both dealt.’’ Further, the Supreme 
Court said (165 U.S., loc. cit. 652, 17 S. Ct. 443) : 

‘*When we consider the situation and conduct of the parties, the 
disclosures made at the time of the contract, and weigh the probabilities 
of the case, it is impossible to infer otherwise than that it was in- 
tended that the particular fund in the Tradesmen’s Bank should be 
not only the source from which payment of the check to be given 
should be made, but that the fund should be transferred and ap- 
propriated pro tanto for that purpose. It is, of course, true, that the 
method adopted to evidence the appropriation was a check drawn gen- 
erally upon the Tradesmen’s Bank, but, as already stated, the au- 
thorities are clear that when it is established that it was the intention 
and agreement of the parties to a transaction that a check drawn gen- 
erally should be paid out of a particular fund, such check, as between 


the parties, will be treated as though an order for payment out of a 
specific, designated fund. . . .’’ 


Clearly in the present case there is a complete absence of that fact 
which was in the Yardley Case the important fact, namely, knowledge 
on the part of both parties to the transaction that the borrowing bank 
was in an embarrassed condition. An intention on the part of both 
parties that a check shall be paid out of a particular fund cannot be 
inferred from knowledge which only one of the parties has. 

Before the second theory advanced by the appellants, the trust fund 
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theory, is applicable, the appellants must have shown not only that the 
borrowing bank at the time it obtained funds from the appellants was 
insolvent, but also that the officers of that bank knew that it was in- 
solvent. St. Louis & San Francisco R. Co. v. Johnston, 133 U. S. 566, 
576, 10 S. Ct. 390, 33 L. Ed. 683; Quin v. Earle (C. C.) 95 F. 728, 
732; Western German Bank v. Norvell (C. C. A. 5) 134 F. 724, 726; 
Fidelity & Deposit Co. v. Kelso State Bank (C. C. A. 9) 287 F. 828, 
829; Brennan v. Tillinghast (C. C. A. 6) 201 F. 609, 615; Marvin, 
Commissioner, v. Martin (C. C. A. 6) 20 F. (2d) 746, 747. 

In Fidelity & Deposit Co. of Maryland v. Kelso State Bank, 287 
F. 829, the Cireuit Court of Appeals for the Ninth Circuit said: 


‘‘The burden of proof was upon the appellants to show that real 
fraud was practiced upon them. To do this they were required to show 
affirmatively both that the bank was actually insolvent when it re- 
ceived the deposits and that its managing officers then knew this to 
be the fact.’’ 


In Quin v. Earle ('C. C.) 95 F. 728, loc. cit. 732, a case often cited, 
it was said: 


‘If the president and officers of the bank knew or believed that 
the bank was hopelessly and irretrievably insolvent at the time of re- 
ceiving the deposit of the complainant, then a fraud was undoubtedly 


committed by the bank upon the complainant, for which there should 
be a remedy. But fraud must be proved, and is not to be presumed, 
and the burden of proof is on the complainant. The mere fact that 
the bank was in an embarrassed condition, by reason of the large in- 
debtedness to it from its president, is not sufficient of itself to establish 
the fraud alleged in this case. A trader, whether a corporation or an 
individual, may be struggling in the straits of financial embarrassment, 
but with an honest hope of weathering the financial storm and of being 
eventually solvent. Property received by such an individual or con- 
cern in the ordinary course of business during the period of such em- 
barrassment becomes honestly theirs, and the fact that their expecta- 
tions were unrealized, and their hopes not well founded, would not 
fasten upon them a fraud that would vitiate their business trans4 
actions.”’ 


In the present case it was admitted that when the borrowing bank 
received the amount involved here from the lending bank, it, the bor- 
rowing bank, was insolvent. But it was incumbent upon the appellants 
to have proved more than that. They must have proved also that 
the officers of the borrowing bank knew that it was insolvent. The 
trial court found that that fact was not proved, and we think rightly 
so found. 

All that was proved was that the officers of the borrowing bank 
knew that the bank was financially embarrassed. They did not know 
that it was insolvent. It is entirely inconsistent with the assumption 
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of such knowledge on their part that they believed it possible and were 
attempting to borrow $50,000 from the Federal Reserve Bank. They 
could not have known that their bank was insolvent, that its liabilities 
exceeded its assets, and at the same time have thought it possible to 
borrow from the Federal Reserve Bank $50,000. Nor do we think that 
the fact that on the day before the bank closed deposits were segregated 
by the officers proves that the officers had knowledge that the bank was 
insolvent. When that fact is considered, together with the fact that 
they were attempting to borrow $50,000, which latter fact indicates a 
belief in the solvency of the bank, it shows no more than that they con- 
sidered it was possible that the bank would not be able to continue to 
function as a bank, notwithstanding their belief that it was not in- 
solvent. If the second fact—that is, the segregation of deposits—stood 
alone, it might be sufficient to warrant the conclusion that the officers 
knew that the bank was insolvent, but it is robbed of its tendency con- 
clusively to suggest such knowledge by the presence of the first fact. 
The segregation of funds merely indicated that the officers knew the 
bank was in a precarious condition, and that it might turn out to 
be insolvent. 
The decree below is affirmed. 


RIGHT OF OWNER OF CHECK ON FAILURE 
OF COLLECTING BANK 


Bauck v. Veigel, Commissioner of Banks, Supreme Court of Minnesota, 
225 N. W. Rep. 916 


Where a bank, acting as collection agent only, receives and ac- 
cepts in payment of a check, held by it for collection, checks on 
itself drawn by its own depositors, which checks are good and are 
duly debited to the accounts of the makérs, it stands in the same 
position as if it had received payment in cash. 

By retaining the funds so received and failing to pay the checks 
so collected by it, the assets of the bank are augmented and a right 
to a preference is created. 


Action by Edw. R. Bauck and another, copartners doing business 
at the Bauck Chevrolet Co., against A. J. Veigel, as Commissioner of 
Banks, and others. Judgment for defendants, and plaintiffs appeal. 
Reversed, with directions. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 130. 
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L. A. Wilson, of Mahnomen, for appellants. 
D. F. Nordstrom, of St. Paul, for respondents. 


OLSEN, C.—Appeal by plaintiffs from a judgment. 

Plaintiffs were dealers in automobiles at Perham in this state. The 
defendant, First State Bank of New York Mills, hereinafter referred to 
as the defendant, is a banking corporation, located at New York Mills 
in this state. On May 11, 1926, the plaintiffs received from one of 
their customers a check for $1,876.22, drawn upon the Farmers’ & 
Merchants’ State Bank of New York Mills. Plaintiffs on that day 
deposited the check in their home bank, the Farmers’ State Bank of 
Perham, for collection under the usual agreement that said bank was 
to act only as collection agent and assumed no responsibility beyond 
the exercise of due care. The check was then sent for collection to a 
correspondent bank at Duluth, thence to a bank at St. Paul, and by 
that bank sent for collection to defendant at New York Mills, where it 
arrived on or about May 15th. Defendant then, in the usual course of 
business on that day, presented the check, with other checks or items, 
for payment to the Farmers’ & Merchants’ State Bank of New York 
Mills, the bank on which it was drawn. That bank then presented 
such checks or items as it had on hand for payment by the defendant, 
and, as is customary in country banking, the two banks adjusted their 
account for the day by offsetting checks and paying the balance found 
to the bank having such balance. The balance on that day was found 
to be in favor of the defendant in the sum of $668.74, which it received 
in eash. For the balance of the checks presented, it received checks or 
drafts on itself, drawn by its own depositors or customers in regular 
course. The defendant has never paid to the plaintiffs, or to the St. 
Paul bank, or to any one, any part of the proceeds of said check for 
$1,876.22, except the sum of $668.74 paid thereon by the commissioner 
of banks, as hereinafter stated. 

On May 12, 1926, plaintiffs received from their customer a second 
check for $630.93 on the same bank, the Farmers’ & Merchants’ State 
Bank of New York Mills. This check was handled in the same manner 
and took the same course. It reached defendant on or about May 18th, 
and was on that day presented in the same manner by defendant to the 
other bank on which it was drawn. In clearing or offsetting checks on 
that day, the balance was found to be in favor of the Farmers’ & 
Merchants’ State Bank of New York Mills in the sum of $785.43, which 
defendant paid. It received in return checks or drafts on itself to the 
amount of all items presented by it and to the additional amount of 
the payment so made. Defendant has not paid to the plaintiffs, or to 
the St. Paul bank, or to any one, any of the proceeds of plaintiffs’ said 
check for $630.43. 

The plaintiffs allege in their complaint that the defendant was in- 
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solvent and well known by its officers and agents in charge of its busi- 
ness to be insolvent during all the times hereinbefore mentioned. It 
closed its doors and was taken over by the commissioner of banks on 
May 21, 1926, a few days after these transactions took place. The 
plaintiffs duly filed their claim for the balance unpaid on the two 
checks as a preferred claim. The commissioner of banks refused to 
allow it as a preferred claim, except to the extent of $668.74 received in 
cash by defendant on presentation of the first check, which sum 6o al- 
lowed the commissioner has paid to plaintiffs. This action was then 
brought to recover the balance so disallowed as a preferred claim. 
Defendants demurred to the complaint on the ground that it failed to 
state facts sufficient to constitute any cause of action. The demurrer 
was sustained. Judgment in favor of defendants was thereupon en- 
tered on demurrer, and plaintiffs appealed from the judgment. 

The only issue presented is whether the plaintiffs were entitled to 
preference to the extent of the amount of their two checks so collected’ 
by defendant. It is clear that, even irrespective of its insolvency, the 
defendant was merely a special agent for the collection of checks, and 
the checks until paid, and the proceeds thereof after such payment, 
remained the property of the plaintiffs and were received and held by 
the defendant for remittance to the plaintiffs or their agent, the St. 
Paul bank, only. So it is conceded that plaintiffs were entitled to a 
preference to the extent of any proceeds of the checks coming into the 
hands of the commissioner of banks. The issue narrows down to the 
question whether the proceeds from the collection of the checks were 
received by the defendant in such form as to enhance its assets coming 
into the hands of the commissioner of banks. 

The case of In re Seven Corners Bank, 58 Minn. 5, 59 N. W. 633, 
follows the older rule that one seeking to recover trust funds or prop- 
erty from a receiver must trace the identical fund or property into the 
hands of the receiver. But this rule has been modified by our later 
decisions. 

In Stein v. Kemp, 132 Minn. 44, 155 N. W. 1052, the court held 
that, when the plaintiff traced the fund or proceeds into the hands of 
the bank, the same were presumed to remain there, and it was then up 
to the defendant to show otherwise. See, also, Hudspeth v. Union T. 
& S. Bank, 196 Iowa 706, 195 N. W. 378, 31 A. L. R. 466. 

In Blythe v. Kujawa, 175 Minn. 88, 220 N. W. 168, this court held 
that the old rule had been largely departed from and that the present 
rule is that the identical fund or proceeds need not be so traced, it 
being sufficient to show that the general assets in the hands of the re- 
ceiver were necessarily increased by the funds or property coming into 
the hands of the bank. 

In Eastman v. Farmers’ State Bank of Olivia, 175 Minn. 336, 221 
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N. W. 236, the bank received funds of the plaintiffs for a special pur- 
pose, but used same in the transaction of its own business, applied 
same in payment of its own obligations, and converted it into other 
property, which went to make up the general assets of the bank. When 
the bank was taken over by the commissioner, it had on hand only 
$885.39 in cash, but had other assets of some $85,000. It was held that 
plaintiffs’ claim for some $17,000 was a preferred claim against the 
assets, and that the burden of proof went no further than to require 
plaintiffs to show that the money actually came into the hands of the 
bank. 

In Adams v. Farmers’ State Bank (Minn.) 222 N. W. 576, funds 
which the bank had no right to use were used by the bank in its gen- 
eral business and went to increase its general assets. It was held that 
plaintiffs had a preference against the assets of the bank in the hands 
of the commissioner. 

In Winkler v. Veigel (Minn.) 223 N. W. 622, cited with approval 
in County of Traverse v. Veigel (Minn.) 224 N. W. 159, plaintiffs had 
a checking account in the bank and gave the bank or its cashier a check 
for the sum of $253.23 to be sent to the county treasurer to pay taxes. 
The bank debited plaintiffs’ account with the amount of the check. It 
attempted to pay the taxes by sending a draft to the county treasurer, 
but was closed before the draft could be paid and the taxes remained 
unpaid. It was held that the giving of the check and debiting the 
amount thereof to plaintiffs’ account in the bank amounted to the same 
thing as a payment to the bank of that much cash. The check was 
treated as cash, and the bank having retained the amount when it 
should have paid it to the county treasurer, the funds or assets of the 
bank were augmented to that extent. 

In our present case also the defendant attempted to pay the pro- 
ceeds of the two checks by issuing its cashier’s checks therefor and for- 
warding one such check to the St. Paul bank, but closed its doors be- 
fore such checks could be or were paid. 

When defendant presented plaintiffs’ checks to the bank upon 
which they were drawn, it received in payment thereof, besides the 
$668.74 in cash, checks on itself drawn by its depositors. It accepted 
these checks as so much cash. In regular course of business, it pre- 
sumably immediately debited the accounts of its depositors with the 
amount of the checks so received. It thereafter retained funds or as- 
sets to the amount of such checks, which funds it should have remitted 
to plaintiffs or their agent, the St. Paul bank. Following the Winkler 
Case, it must be held that the receiving and debiting of its depositors’ 
checks in payment of plaintiffs’ checks amounted to the same thing as 
the receipt of that much cash and augmented the assets of the bank to 
the same extent. The Winkler Case cannot very well be distinguished 
from the present case. 





812 THE BANKING LAW JOURNAL 


The judgment appealed from is reversed. Defendant may move in 
the district court, within 20 days after the going down of the remit- 
titur herein, for leave to answer, if so desired. If no such leave is 
applied for and granted, the trial court, on application of plaintiffs, 
will order judgment in their favor as prayed for in the complaint. 


BANK CANNOT RECOVER MONEY PAID ON 
FORGED CHECK 


Citizens’ National Bank of Odessa v. San Angelo National Bank, Court 
of Civil Appeals of Texas, 19 S. W. Rep. (2d) 388 


A drawee bank may not recover money it has paid out on a 
check bearing a forgery of the drawer’s signature from the bank 
to which the money was paid and which received it in good faith. 


Action by the San Angelo National Bank of San Angelo against the 
Citizens’ National Bank of Odessa. Judgment for plaintiff, and de- 
fendant appeals. Reversed and rendered. 

Blair & Smith, of Midland, for appellant. 

Harris, Harris & Sedberry, of San Angelo, for appellee. 


BLAIR, J.—Appellee sued appellant for the refund of $260 paid 
on a forged check, and, on a trial to the court without a jury, re- 
covered judgment as prayed; hence this appeal. 

The facts alleged and agreed to show that there was presented to 
appellant for payment at Odessa, Tex., a check for $260, purporting 
to have been drawn on appellee by Pecos Oil Company, a customer of 
appellee, payable to G. S. Wilson, and indorsed by ‘‘G. S. Wilson’’ and 
‘Sophie Baker.’’ On October 10, 1927, appellant indorsed the check, 
‘*Pay to the order of any bank, banker, or trust company .. . previous 
indorsements guaranteed,’’ and sent same through regular banking 
channels to appellee at San’ Angelo, Tex., for collection. Appellee re- 
ceived and paid the check on October 17, 1927. November 11, 1927, 
Pecos Oil Company notified appellee that the check was a forgery, 
whereupon appellee notified appellant of the forgery, and demanded a 
refund of the amount so paid, which was refused. 

The sole question presented is whether under these pleadings and 
agreed facts judgment should have been rendered for appellant as a 
matter of law. We think so. 

The case is settled by the following rule announced in the case of 


" NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 422. 
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Rouvtan v. San Antonio Nat. Bank, 63 Tex. 610, 612: ‘‘A bank, in aec- 
cepting and paying a draft drawn by a customer, is generally held to 
know the signature, and, if a forged draft is accepted and paid, the 
bank, as a general rule, will not be heard to assert a mistake as to the 
signature. City Bank v. National Bank, 45 Tex. 218; Price v. Neal, 
3 Burr. 1354; Levy v. Bank of the United States, 1 Bin. [Pa.] 27.’’ 

This rule prevails as between banks, one of which pays out money 
as drawee on a forged check of its customer to another bank presenting 
the check for collection or to a holder in due course. 7 C. J. 695, § 423 
(4); First Nat. Bank v. City Nat. Bank, 182 Mass. 130, 65 N. E. 24, 
94 Am. St. Rep. 638, and note. 

Appellee admits the general rule, but seeks to bring itself within 
the exception thereto announced in the case of First Nat. Bank of 
Quitman v. Wood County (Tex. Civ. App.) 294 8S. W. 324, affirmed by 
Commission of Appeals, 299 S. W. 856, because appellant indorsed the 
check ‘‘previous indorsements guaranteed.’’ There it is held that, 
where a holder bank pays a forged check to the person presenting it 
without identifying him, and drawee bank pays the check without ac- 
tive fault or negligence in discovering the lack of genuineness of the 
signature of its customer at the time, being thrown off its guard by 
reason of the holder bank indorsing it ‘‘previous indorsements guaran- 
teed,’’ and in reliance thereon, and in reliance that holder bank exer- 
‘cised due care and diligence in the identification of the person to whom 
it paid the money on the check, the drawee bank was entitled to re- 
cover the amount paid the holder bank on the forged check. But in 
this ease appellee neither alleged nor proved that it paid the check in 
question because of being thrown off its guard by reason of appellant’s 
indorsing same ‘‘previous indorsements guaranteed,’’ and in reliance 
thereon, nor that appellant was guilty of any negligence which in- 
duced or misled it to pay the check because of such indorsement. Nor 
is any fact, reason, or excuse alleged or proved why appellee paid the 
check without discovering the lack of genuineness of its customer’s 
signature at the time. The burden was on appellee to so allege and 
prove in order to bring its case within the exception to the general 
rule that a drawee bank or other drawee of commercial paper is bound 
to know the signature of its customer. Otherwise more weight would 
be given to the exception than to the rule. 

Neither the case cited, nor does any ease in so far as our research 
goes hold that a drawee bank ean excuse itself from the duty to care- 
fully examine and discover the forgery of its customer’s signature to 
a check presented for collection by another bank or holder in due 
course, upon the mere allegation and proof that the check bore the 
customary indorsement used by banks sending checks through regular 
banking channels to drawee bank for collection. The fact that the 
check was sent for collection should indicate to a drawee bank that the 
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sending bank was holding up payment until drawee bank had examined 
the check and ascertained the genuineness of the drawer’s signature. 
The indorsement, ‘‘Previous indorsement guaranteed,’’ is merely the 
passport for the check through regular banking channels, and is so 
understood by the banking business. And while Texas may go farther 
than most jurisdictions in modification of the common-law rule that a 
drawee bank or other drawee of commercial paper is bound to know 
the signature of its customer to a check or draft, still all the cases hold 
that a drawee bank paying a forged check purporting to have been 
drawn by its customer must allege and prove that drawer or other 
holder who received the money had knowledge of the forgery, or was 
negligent, or was a party to the forgery, before it can recover back 
its loss on such check. Or, as is stated by the Court of Civil Appeals 
in the Quitman Bank Case, supra: ‘‘As a general rule the doctrine 
prevails that, unless the drawer of the check whose name be forged is, 
by negligence or acquiescence, rightfully responsible, the drawee bank 
cannot charge the amount paid ... against him. [Citing cases.] It is 
for the reason that a bank, in paying a check drawn by a depositor, is 
generally held to know the signature, . . . unless under the exception 
stated above.”’ 

The Court of Civil Appeals, in support of its conelusion in the 
Quitman Case, supra, cites a Tennessee case. People’s Bank v. Frank- 
lin Bank, 88 Tenn. 299, 12 8S. W. 716, 6 L. R. A. 724, 17 Am. St. Rep. 
884. It sustains the conclusion. However, this case was criticised by 
a later Supreme Court of Tennessee, in the case of Farmers’ & Mer- 
chants’ Bank v. Rutherford Bank, 115 Tenn. 64, 88 S. W. 939, 112 Am. 
St. Rep. 817, 819, in which the court say that ‘‘as an original proposi- 
tion we would not assent to the correctness of People’s Bank v. Frank- 
lin Bank, . . . and think the great weight of authority is against it.’’ 
Continuing, that court distinguishes the latter from the former case 
upon the same ground that we distinguish the Quitman Bank Case 
from the instant case; that is, the mere fact that a holder bank in- 
dorsed a forged check ‘‘previous indorsements guaranteed,’’ for the 
purpose of sending it through regular banking channels for collection, 
does not of itself relieve drawee bank of its duty to carefully examine 
and discover if its customer’s signature thereto is genuine, but drawee 
must further allege and prove that it paid the check without fault or 
negligence, and in reliance on such indorsements, which threw it off 
its guard, and further that holder bank paid the check under such 
facets and circumstances as would amount to negligence on its part. 

We quote as follows from the Tennessee case: ‘‘It is negligence for 
a bank to pay a forged check drawn on it in the name of one of its 
customers whose signature is well known to it, where the cashier does 
not examine the signature closely, which would have disclosed the 
forgery, but is thrown off his guard by indorsements on the paper. 
. .. An indorser of a check does not warrant to the drawee, but only 
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to subsequent holders in due course, the genuineness of the signature.”’ 

See the following authorities which support this conclusion: State 
Bank v. Cumberland Sav., ete., Co., 168 N. C. 605, 606, 85 S. E. 5, L. 
R. A. 1915D, 1138; Salt Springs Bank v. Syracuse Sav. Inst., 62 Barb. 
(N. Y.) 101; Germania Bank v. Boutell, 60 Minn. 189, 62 N. W. 327, 
27 L. R. A. 635, 51 Am. St. Rep. 519; Howard v. Mississippi Valley 
Bank, 28 La. Ann. 727, 26 Am. Rep. 105; St. Albans Bank v. Farmers’, 
ete., Bank, 10 Vt. 141, 33 Am. Dee. 188; 5 Cye. 541; 7 C. J. p. 695, 
note 26; Am. Exp. Co. v. City Nat. Bank (Tex. Civ. App.) 7 8S. W. 
(2nd) 886, affirmed by Commission of Appeals, 16 S. W. (2nd) 276. 

Appellee further quotes, in support of its judgment, the following 
language of the Commission of Appeals in the Quitman Bank Case, 
supra: ‘‘Acceptance of the forged indorsement and putting it in cir- 
culation with a guaranty of integrity (Johnston v. Schnabaum, 86 
Ark. 82, 109 S. W. 1163, 17 L. R. A. (N. 8S.) 838, 15 Ann. Cas. 876), 
obviously contributed, if it did not wholly cause, final payment.’’ 

But that holding relates to forged indorsements, which issue is not 
involved in this case. Appellee neither alleged nor proved that the 
indorsements on the check in question were forgeries, and its sug- 
gestion that we may assume that they were from the fact that the 
drawer’s signature was a forgery and that the burden was on appel- 
lant who indorsed the instrument, ‘‘previous indorsements guar- 
anteed,’’ to negative these facts, is not tenable. We think it an indis- 
putable proposition of law that, where one seeks to avail himself of an 
exception to a general rule of law and thereby avoid liability, he must 
allege and prove such facets and coreumstances as will entitle him to the 
relief sought. 

It is also worthy of note that, in the Quitman Bank Case, the bank 
first receiving the check paid it without exercising any diligence to 
identify the person to whom it paid the money. But in the instant 
ease appellant bank did not pay the check, but placed the indorsement 
eustomarily used by banks sending checks for collection through reg- 
ular banking channels, and sent it for collection. Appellee bank re- 
ceived and paid the check in due course of business, and 25 days 
elapsed between the date of payment and the discovery and notice to 
appellant of the forgery. So under these undisputed facts and eir- 
cumstances the burden was upon appellee bank to allege and prove that 
holder bank had not paid out the money to the indorsers before it re- 
ceived notice of the forgery, or that, if it had paid out the money to 
the indorsers, it did so without exercising due care and diligence to 
identify the indorsers, rather than upon appellant bank to plead and 
prove payment to and inability to recover from the indorsers as is here 
contended by appellee. If this contention of appellees should be de- 
elared the rule, the banking business would be extremely hazardous 
and difficult. 
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From what has been said herein, we reverse the judgment of the 
trial court, and here render judgment for appellant, and that appellee 
take nothing by its suit. Reversed and remanded. 


APPLICATION OF BANKRUPT’S DEPOSIT TO 
UNMATURED NOTE 


Rupp v. Commerce Guardian Trust & Savings Bank, United States 
Circuit Court of Appeals, 32 Fed. Rep. (2d) 234 


Upon the insolvency of a depositor a bank may apply the de- 
positor’s checking account to the satisfaction of the depositor’s 
note, although the note is not yet due. It may not, however, apply 
to such note sums subsequently offered for deposit, but received by 
the bank with the intention of applying them to the note regard- 
less of the depositor’s intent. 


Suit by Lyman G. Rupp, as trustee of the Lake Erie Milling Com- 
pany, bankrupt, against the Commerce Guardian Trust & Savings 
Bank. Decree for defendant, and plaintiff appeals. Reversed and re- 
manded. 

Stuart S. Wall, of Toledo, Ohio (Denman, Miller & Wall, of To- 
ledo, Ohio, on the brief), for appellant. 

Donald F. Melhorn, of Toledo, Ohio (Marshall, Melhorn, Marlar & 
Martin, of Toledo, Ohio, on the brief), for appellee. 

MOORMAN, C. J.—On April 26, 1926, the Lake Erie Milling Com- 
pany was indebted to appellee on promissory notes in the sum of $18,- 
000. None of these notes was due. One of them had been recently 
renewed upon assurance by the milling company that it would use the 
insurance which it had received for the destruction of its plant for re- 
building and re-establishing its business. Appellee learned that the 
company was diverting this fund to other purposes, and on the morn- 
ing of April 26th applied a checking balance of $3,559.36, which the 
company then had in appellee’s bank, to the note which it had recently 
renewed for the company upon the assurance referred to. Later in the 
day the milling company deposited $1,274.08 with the bank, which the 
bank at once applied to the note in question, and the following day, on 
April 27th, it deposited $720 with the bank, which the bank applied 
to one of the other notes which it held. The milling company was 
wholly insolvent at this time. Ten days later it was adjudged a bank- 
rupt, and the trustee brought this suit against the bank to recover as 
an unlawful preference the three amounts that the bank received. 





NOTE — For similar decisions see Banking Law Journal Digest (Thira 
Edition) § 608. 
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The checking balance, which was first applied to the indebtedness, 
must be treated separately from the two later applications. This bal- 
ance was accumulated in the bank in the usual course of business and 
was not built up or deposited for the purpose of giving a preference 
to the bank. At the time it was applied to the indebtedness of the 
milling company that company was insolvent. We have no doubt of 
the right of the bank to make the application upon that basis. New 
York County National Bank v. Massey, 192 U. S. 138, 24 8. Ct. 199, 48 
L. Ed. 380; Studley v. Boylston National Bank of Boston, 229 U. S. 
523, 33 8. Ct. 806, 57 L. Ed. 1313; Fourth Nat. Bank of Wichita, Kan., 
v. Smith (C. C. A.) 240 F. 19. And it was immaterial to the existence 
of this right that the debts were not due, as under section 68a of the 
Bankruptey Act (11 USCA § 108 (a) the right of set-off is preserved 
as to provable debts, whether due or not. Germania Sav. Bank Trust 
Co. v. Loeb (6 C. C. A.) 188 F. 285. 

The other two sums were paid in after the bank account had been 
closed by the application of the balance existing on the morning of 
April 26th. They were not accepted by appellee for deposit, but were 
taken by it—regardless of the purpose of the bankrupt—with the in- 
tention of applying them to the indebtedness of the bankrupt. A bank 
cannot accept funds offered for deposit, and claim the rights attaching 
to them as such, when they were in fact accepted for and were im- 
mediately applied to a wholly different purpose. Under such circum- 
stanees they take on the characteristics of the thing for which they 
were used. As to these two items, therefore, the trustee should have 
recovered. 

The decree is reversed, and the cause remanded for a new decree 
consistent herewith. 


SAVINGS BANK TRUST 


In re Faulkner’s Will, New York Surrogate’s Court, 236 N. Y. Supp. 237 


A woman opened an account in a savings bank in her name in 
trust for her daughter. She later executed a will in which she made 
a gift of the deposit to some other party. Upon the death of the 
depositor it was held that the executrix was not entitled to an 
order directing the bank to pay the money to her, without first 
bringing the daughter into court and giving her an opportunity to 
show, if such were the case, that the tentative trust created by the 
deposit had been converted into a completed gift during the life- 
time of the depositor. 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 358. 
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Proceeding by Theresa McCormack, as one of the executrices of 
the last will and testament of Mary Faulkner, deceased, to discover cer- 
tain property of said deceased claimed to be withheld. Application 
denied, and proceeding dismissed without prejudice. 

Lerner & Gross, for petitioner. 


SCHULZ, S.—It appears that the decedent left an account in a 
Savings bank in her name in trust for her daughter, and in form as 
follows: ‘‘Mary Faulkner in trust for Louise M. Faulkner.’’ There- 
after she died, leaving a last will and testament by which she at- 
tempted to dispose of the moneys on deposit in the account in ques- 
tion. One of the executrices of her will brings this discovery pro- 
ceeding against the bank, and asks for an order directing the latter 
to deliver the amount of the deposit to her. The passbook is in the 
possession of the petitioner. 

The law as to the effect of a bank deposit in the form stated is set 
forth in Matter of Totten, 179 N. Y. 112, 125, 71 N. E. 748, 70 L. R. 
A. 711, 1 Ann. Cas. 900. It was there held that such a deposit stand- 
ing alone does not establish an irrevocable trust during the lifetime of 
the depositor, but is a tentative trust, revocable at will until the de- 
positor dies or completes the gift in his lifetime by some unequivocal 
act or declaration, such as the delivery of the passbook or notice to the 
beneficiary. Matter of Totten has been cited with approval in many 
cases, among the latest of which are Matthews v. Brooklyn Savings 
3ank, 208, 102 N. E. 520; Morris v. Sheehan, 234 N. Y. 366, 368, 138 
N. E. 23; Whiting v. Hudson Trust Co., 234 N. Y. 394, 403, 138 N. E. 
33, 25 A. L. R. 1470; Matter of Brazil’s Will, 219 App. Div. 594, 
220 N. Y. 8. 331. 

It is contended that the execution of the will, by which she at- 
tempted to make a disposition of the moneys in the account, deprived 
her daughter of any interest in such account which she otherwise would 
have had by reason of its form, and there is authority for that con- 
tention. Walsh v. Emigrant Industrial Savings Bank, 106 Mise. Rep. 
628, 176 N. Y. S. 418, affirmed, no opinion, 192 App. Div. 908, 182 
N. Y. 8. 956, affirmed, no opinion, 233 N. Y. 512, 135 N. E. 897; 
Morris v. Sheehan, supra. However, the relief which the petitioner 
asks cannot be granted for two reasons. 

The rights of the daughter who is named as the cestui que trust in 
the bank account would be seriously affected by an order directing de- 
livery. She is entitled to an opportunity to be heard upon the ques- 
tion as to whether or not the tentative, revocable trust was changed by 
a completion of the gift in the deecedent’s lifetime, by some un- 
equivoeal act or declaration, such as the delivery of the passbook or 


notice to the beneficiary. The daughter, however, is not a party to 
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the proceeding, and hence I have no jurisdiction to determine her 
rights. 

Even if she were a party, however, the relief asked for could not 
be granted in a proceeding of this character. It is well settled that a 
deposit in a savings bank creates the relation of debtor and creditor, 
and that a debt cannot be collected through the medium of a dis- 
covery proceeding. Matter of Brazil, supra; Matter of Bawer’s Estate, 
132 Mise. Rep. 568, 230 N. Y. S. 567, affirmed 235 N. Y. S. 772, and 
cases cited. Iv Matter of Beagan’s Estate, 112 Mise. Rep. 292, 183 
N. Y. 8S. 941, cited by the petitioner, and which was decided in this 
court, the respondent was not a bank, but an individual, the relation 
of debtor and creditor did not exist, and no order was asked as against 
the bank, nor was the latter a party to the proceeding. 

The application is therefore denied, and the proceeding dismissed 
without prejudice to the rights of the executrices to proceed in a 
different manner and forum to enforce their rights, if any, to the 
funds in question. Submit order accordingly. 


NOTE REFERRING TO CONDITIONAL SALE 
CONTRACT NEGOTIABLE 





Berry v. Brandt C. Downey Co., Appellate Court of Indiana, 167 
N. E. Rep. 136 





The negotiability of a note is not destroyed by a statement that 
it ‘‘eovers deferred installments under a conditional sale contract.’’ 


Action by the Brandt C. Downey Company against Margaret Berry 
and another. Judgment for plaintiff, and defendant named appeals. 
Affirmed. 

Doan & Mathews, of Indianapolis, for appellant. 

L. R. Zapf, of Indianapolis, for appellees. 


MeMAHAN, C. J.—This is an action by Brandt C. Downey Com- 
pany against appellant and the French-Imes Sales Company to recover 
a balance due on a promissory note whereby appellant, under date of 
August 2, 1926, promised to pay the sales company $153 in monthly 
installments ; the note having been, before maturity, assigned to appel- 
lee for value. Appellant, by her answer, admits the execution of the 
note, that the payee later indorsed and delivered it to appellee, that 
the note was given for balance due on the purchase price of an oil 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 735. 
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From what has been said herein, we reverse the judgment of the 
trial court, and here render judgment for appellant, and that appellee 
take nothing by its suit. Reversed and remanded. 


APPLICATION OF BANKRUPT’S DEPOSIT TO 
UNMATURED NOTE 


Rupp v. Commerce Guardian Trust & Savings Bank, United States 
Circuit Court of Appeals, 32 Fed. Rep. (2d) 234 


Upon the insolvency of a depositor a bank may apply the de- 
positor’s checking account to the satisfaction of the depositor’s 
note, although the note is not yet due. It may not, however, apply 
to such note sums subsequently offered for deposit, but received by 
the bank with the intention of applying them to the note regard- 
less of the depositor’s intent. 


Suit by Lyman G. Rupp, as trustee of the Lake Erie Milling Com- 
pany, bankrupt, against the Commerce Guardian Trust & Savings 
Bank. Decree for defendant, and plaintiff appeals. Reversed and re- 
manded. 

Stuart S. Wall, of Toledo, Ohio (Denman, Miller & Wall, of To- 
ledo, Ohio, on the brief), for appellant. 

Donald F. Melhorn, of Toledo, Ohio (Marshall, Melhorn, Marlar & 
Martin, of Toledo, Ohio, on the brief), for appellee. 


MOORMAN, C. J.—On April 26, 1926, the Lake Erie Milling Com- 
pany was indebted to appellee on premissory notes in the sum of $18,- 
000. None of these notes was due. One of them had been recently 
renewed upon assurance by the milling company that it would use the 
insurance which it had received for the destruction of its plant for re- 
building and re-establishing its business. Appellee learned that the 
company was diverting this fund to other purposes, and on the morn- 
ing of April 26th applied a checking balance of $3,559.36, which the 
company then had in appellee’s bank, to the note which it had recently 
renewed for the company upon the assurance referred to. Later in the 
day the milling company deposited $1,274.08 with the bank, which the 
bank at once applied to the note in question, and the following day, on 
April 27th, it deposited $720 with the bank, which the bank applied 
to one of the other notes which it held. The milling company was 
wholly insolvent at this time. Ten days later it was adjudged a bank- 
rupt, and the trustee brought this suit against the bank to recover as 
an unlawful preference the three amounts that the bank received. 





NOTE — For similar decisions see Banking Law Journal Digest (Third 
Edition) § 608. 
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The checking balance, which was first applied to the indebtedness, 
must be treated separately from the two later applications. This bal- 
ance was accumulated in the bank in the usual course of business and 
was not built up or deposited for the purpose of giving a preference 
to the bank. At the time it was applied to the indebtedness of the 
milling company that company was insolvent. We have no doubt of 
the right of the bank to make the application upon that basis. New 
York County National Bank v. Massey, 192 U. S. 138, 24 8. Ct. 199, 48 
L. Ed. 380; Studley v. Boylston National Bank of Boston, 229 U. 8. 
523, 33 S. Ct. 806, 57 L. Ed. 1313; Fourth Nat. Bank of Wichita, Kan., 
v. Smith (C. C. A.) 240 F. 19. And it was immaterial to the existence 
of this right that the debts were not due, as under section 68a of the 
Bankruptey Act (11 USCA § 108 (a) the right of set-off is preserved 
as to provable debts, whether due or not. Germania Sav. Bank Trust 
Co. v. Loeb (6 C. C. A.) 188 F. 285. 

The other two sums were paid in after the bank account had been 
closed by the application of the balance existing on the morning of 
April 26th. They were not accepted by appellee for deposit, but were 
taken by it—regardless of the purpose of the bankrupt—with the in- 
tention of applying them to the indebtedness of the bankrupt. A bank 
cannot accept funds offered for deposit, and claim the rights attaching 
to them as such, when they were in fact accepted for and were im- 
mediately applied to a wholly different purpose. Under such circum- 
stances they take on the characteristics of the thing for which they 
were used. As to these two items, therefore, the trustee should have 
recovered. 

The decree is reversed, and the cause remanded for a new decree 
consistent herewith. 


SAVINGS BANK TRUST 


In re Faulkner’s Will, New York Surrogate’s Court, 236 N. Y. Supp. 237 


A woman opened an account in a savings bank in her name in 
trust for her daughter. She later executed a will in which she made 
a gift of the deposit to some other party. Upon the death of the 
depositor it was held that the executrix was not entitled to an 
order directing the bank to pay the money to her, without first 
bringing the daughter into court and giving her an opportunity to 
show, if such were the case, that the tentative trust created by the 
deposit had been converted into a completed gift during the life- 
time of the depositor. 





NOTE—VFor similar decisions see Banking Law Journal Digest (Third 
Edition) § 358. 
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Proceeding by Theresa McCormack, as one of the executrices of 
the last will and testament of Mary Faulkner, deceased, to discover cer- 
tain property of said deceased claimed to be withheld. Application 
denied, and proceeding dismissed without prejudice. 

Lerner & Gross, for petitioner. 


SCHULZ, S.—It appears that the decedent left an account in a 
savings bank in her name in trust for her daughter, and in form as 
follows: ‘‘Mary Faulkner in trust for Louise M. Faulkner.’’ There- 
after she died, leaving a last will and testament by which she at- 
tempted to dispose of the moneys on deposit in the account in ques- 
tion. One of the executrices of her will brings this discovery pro- 
ceeding against the bank, and asks for an order directing the latter 
to deliver the amount of the deposit to her. The passbook is in the 
possession of the petitioner. 

The law as to the effect of a bank deposit in the form stated is set 
forth in Matter of Totten, 179 N. Y. 112, 125, 71 N. E. 748, 70 L. R. 
A. 711, 1 Ann. Cas. 900. It was there held that such a deposit stand- 
ing alone does not establish an irrevocable trust during the lifetime of 
the depositor, but is a tentative trust, revocable at will until the de- 
positor dies or completes the gift in his lifetime by some unequivocal 
act or declaration, such as the delivery of the passbook or notice to the 
beneficiary. Matter of Totten has been cited with approval in many 
cases, among the latest of which are Matthews v. Brooklyn Savings 
Bank, 208, 102 N. E. 520; Morris v. Sheehan, 234 N. Y. 366, 368, 138 
N. E. 23; Whiting v. Hudson Trust Co., 234 N. Y. 394, 403, 138 N. E. 
33, 25 A. L. R. 1470; Matter of Brazil’s Will, 219 App. Div. 594, 
220 N. Y. 8. 331. 

It is contended that the execution of the will, by which she at- 
tempted to make a disposition of the moneys in the account, deprived 
her daughter of any interest in such account which she otherwise would 
have had by reason of its form, and there is authority for that con- 
tention. Walsh v. Emigrant Industrial Savings Bank, 106 Misc. Rep. 
628, 176 N. Y. S. 418, affirmed, no opinion, 192 App. Div. 908, 182 
N. Y. 8. 956, affirmed, no opinion, 233 N. Y. 512, 185 N. E. 897; 
Morris v. Sheehan, supra. However, the relief which the petitioner 
asks cannot be granted for two reasons. 

The rights of the daughter who is named as the cestui que trust in 
the bank account would be seriously affected by an order directing de- 
livery. She is entitled to an opportunity to be heard upon the ques- 
tion as to whether or not the tentative, revocable trust was changed by 
a completion of the gift in the decedent’s lifetime, by some un- 
equivocal act or declaration, such as the delivery of the passbook or 
notice to the beneficiary. The daughter, however, is not a party to 
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the proceeding, and hence I have no jurisdiction to determine her 
rights. 

Even if she were a party, however, the relief asked for could not 
be granted in a proceeding of this character. It is well settled that a 
deposit in a savings bank creates the relation of debtor and creditor, 
and that a debt cannot be collected through the medium of a dis- 
covery proceeding. Matter of Brazil, supra; Matter of Bawer’s Estate, 
132 Mise. Rep. 568, 230 N. Y. S. 567, affirmed 235 N. Y. 8S. 772, and 
cases cited. In Matter of Beagan’s Estate, 112 Misc. Rep. 292, 183 
N. Y. 8. 941, cited by the petitioner, and which was decided in this 
court, the respondent was not a bank, but an individual, the relation 
of debtor and creditor did not exist, and no order was asked as against 
the bank, nor was the latter a party to the proceeding. 

The application is therefore denied, and the proceeding dismissed 
without prejudice to the rights of the executrices to proceed in a 
different manner and forum to enforce their rights, if any, to the 
funds in question. Submit order accordingly. 


NOTE REFERRING TO CONDITIONAL SALE 
CONTRACT NEGOTIABLE 


Berry v. Brandt C. Downey Co., Appellate Court of Indiana, 167 
N. E. Rep. 136 


The negotiability of a note is not destroyed by a statement that 
it ‘‘eovers deferred installments under a conditional sale contract.’’ 


Action by the Brandt C. Downey Company against Margaret Berry 
and another. Judgment for plaintiff, and defendant named appeals. 
Affirmed. 

Doan & Mathews, of Indianapolis, for appellant. 

L. R. Zapf, of Indianapolis, for appellees. 

MeMAHAN, C. J.—This is an action by Brandt C. Downey Com- 
pany against appellant and the French-Imes Sales Company to recover 
a balance due on a promissory note whereby appellant, under date of 
August 2, 1926, promised to pay the sales company $153 in monthly 
installments ; the note having been, before maturity, assigned to appel- 
lee for value. Appellant, by her answer, admits the execution of the 
note, that the payee later indorsed and delivered it to appellee, that 
the note was given for balance due on the purchase price of an oil 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 735. 





820 THE BANKING LAW JOURNAL 


burner under a conditional sales contract, and alleges that appellee was 
in the habit of buying and discounting notes taken by the sales com- 
pany for such burners. A copy of such conditional contract of sale 
and the assignment thereof to appellee are made a part of the answer. 
It is also alleged that the burner, for which the note was given, was 
of no value and would not do the work for which it was intended; that 
appellant notified the sales company and appellee to remove the 
burner from her premises, which they refused to do; that the sales 
company, when it sold the burner, knew it was worthless and would 
not perform the work for which it was sold, but that, with knowledge 
of such facts, falsely represented to appellant that it would do the 
work for which it was designed; and that in the purchase of such 
burner and the execution of the note she believed and relied on such 
false statement; and that appellee had knowledge of all of the condi- 
tions of such contract. A demurrer was sustained to this answer, and, 
appellant refusing to plead further, judgment was rendered on the 
pleadings for the balance due on the note; hence this appeal. 

The note in question is an ordinary installment note, and contains 
the following statement: ‘This note covers deferred installments under 
a conditional sale contract made this day between the payee and the 
maker thereof.’ 

Appellant contends the above statement renders the note non- 
negotiable and the court for that reason erred in sustaining the de- 
murrer to his answer. 

Section 3 of the Negotiable Instrument Act (section 11362, Burns’ 
Ann. St. 1926), provides that an unqualified promise to pay is uncon- 
ditional within the meaning of the act, though coupled with ‘‘a state- 
ment of the transaction which gives rise to the instrument.’’ And a 
similar statement was held not to render a note nonnegotiable. Dor- 
becker v. Brandt C. Downey Co., 88 Ind. App. , 163 N. E. 535. 
To the same effect, see Ex parte Bledsoe, 180 Ala. 586, 61 So. 813; 
Welch v. Owenby, 73 Okl. 212, 175 P. 746; Choate v. Stevens, 116 
Mich. 28, 74 N. W. 28, 74 N. W. 289, 43 L. R. A. 277; Hubbard v. 
Wallace Co., 201 Iowa, 1143, 1148, 208 N. W. 730, 45 A. L. R. 1065. 
A recital in a note that it is secured by a mortgage or a trust deed 
does not destroy its negotiability. Zollman v. Jackson Trust & Sav. 
Bank, 238 Ill. 290, 87 N. E. 297, 32 L. R. A. (N. 8S.) 858; Dumas v. 
People’s Bank, 146 Ala. 226, 40 So. 964. 

The answer fails to allege that appellee had any knowledge that the 
burner for which the note was given was of no value, or that it had 
any knowledge of the alleged fraudulent representations made by the 
sales company. The note being negotiable under the statute, it follows 
that the answer was bad and that the demurrer thereto was properly 
sustained. 

Judgment affirmed. 





